02/10/2019

Dear All,

As you know the Court of Protection has a safeguarding role for those who lack mental capacity. Where we are concerned about an individual and have been unable to address those concerns with those involved in their care, it is possible to ask the court for an order under s16 Mental Capacity Act 2005. S16 Mental Capacity Act allows the court to make decisions on behalf of P and in their best interests.

As always, litigation ought to be a last resort. In that regard the Court of Protection Rules place specific obligations on applicant local authorities which, save for urgent cases, must be complied with before a matter is issued. 

Broadly speaking we must:
1. Take the steps to identify all potential respondents/interested parties (i.e. those involved with their care or those who have or could reasonably be expected to have and interest in P's welfare);
2. Notify P (where possible) and the other respondents of our intention to bring proceedings;
3. Explain to the respondents what issues we will be asking the court to decide upon; and
4. Attempt to resolve issues with the respondents as far as possible.
With a view to fulfilling out obligation under points 3 and 4 I have drafted an example letter which might assist social workers. The letter provides a template for setting out our concerns and the expectations we have of those involved with P's care. 

In terms of timing, I would suggest the letter is set out at the point the social worker, in discussion with their manager, feels a referral to legal is necessary. This is not a pre-action letter (those will be sent by legal) however, it will set the ground for the council to make an application to the Court if there is not an improvement for P.

A typical case might have a pre-proceedings stage which goes along the following lines:

Letter is sent out setting out our concerns and expectations   →    Discussions with proposed respondents or, if appropriate, a best interests meeting to discuss social work concerns and agree actions  →    If still no improvement in P's situation a letter is sent out from legal to all respondents confirming our intention to issue proceedings    →      If appropriate a meeting with the respondents' legal representatives to try and resolve the dispute   →	 If a resolution cannot be found then proceedings are issued together with any interim application we consider might be necessary.

As mentioned above, in urgent cases we will not be be expected to follow these steps and can issue immediately if there is justification for doing so. Urgent cases are those where a person is at imminent risk of serious harm. In such cases an urgent referral to legal should be made so that the case can be discussed.

I'd be grateful if you could circulate the example letter and practice direction to you team members. For ease of reference I have also attached the example statement which we use in welfare proceedings.

Many thanks,

Brendan
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