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The 2022 National Framework for NHS Continuing Healthcare
and NHS-funded Nursing Care

The revised 2022 National Framework sets out the principles and processes of NHS
Continuing Healthcare and NHS-funded Nursing Care. This guidance replaces the
previous version of the National Framework, published in March 2018, and will be
implemented on 1 July 2022. It includes Practice Guidance to support staff delivering NHS
Continuing Healthcare. This revised 2022 National Framework follows a period of
engagement with stakeholders, across the NHS, Local Authorities, and patient
representative groups. The 2022 National Framework has been collaboratively written by
the Department, NHS England and Local Authorities.

In addition to the 2022 revision of the National Framework, there is also an update to the
Practice Guidance and the annexes which accompany the Framework. The user notes for
the Checklist, Decision Support Tool and Fast Track Pathway Tool and NHS-funded
Nursing Care Practice Guidance have been updated. The updated National Tools should
be used from 1 July 2022 alongside the updated National Framework. The Patient
Information Leaflet has also been updated to reflect the latest revisions.

The 2022 National Framework is intended to:

1. provide greater clarity to individuals and staff, through a slightly amended structure
which reduces repetition.

2. reflect legislative changes since the 2018 National Framework was published,
primarily to incorporate the Health and Care Act 2022.

3. clarify a number of policy areas, including:

(a) Strengthening guidance which sets out that the majority of NHS Continuing
Healthcare assessments should take place outside of acute hospital settings.
This will ensure alignment with current hospital discharge policy and reflects
best practice around the ‘Discharge to Assess’ model.

(b) Clarifying when consent and informed and active participation should be
sought throughout the NHS Continuing Healthcare process.

(c) Providing clearer guidance on 'best interests' decision-making in NHS
Continuing Healthcare.

(d) Providing additional advice on resolving interagency disputes, recognising the

responsibilities and makeup of the new Integrated Care Boards.

Importantly, none of the 2022 amendments and clarifications to the National Framework,
Practice Guidance, annexes or National Tools are intended to change the eligibility criteria
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for NHS Continuing Healthcare.

All those involved in the delivery of NHS Continuing Healthcare should become familiar
with the whole National Framework, Practice Guidance, annexes and National Tools and
should align their practice accordingly.
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Context and Purpose

Executive Summary

1. This revised National Framework sets out the principles and processes of NHS
Continuing Healthcare and NHS-funded Nursing Care.

2. This guidance replaces the previous version of the National Framework, published
in March 2018, and will be implemented on 1 July 2022. It includes Practice
Guidance to support staff delivering NHS Continuing Healthcare.

3. Atthe heart of the National Framework is the process for determining whether an
individual is eligible for NHS Continuing Healthcare or NHS-funded Nursing Care.

4. An individual is eligible for NHS Continuing Healthcare if they have a ‘primary
health need'. This is a concept developed by the Secretary of State to assist in
determining when the NHS is responsible for providing for all of the individual’s
assessed health and associated social care needs.

5. In order to determine whether an individual has a primary health need, a detailed
assessment and decision-making process must be followed, as set out in this
National Framework. Where an individual has a primary health need and is
therefore eligible for NHS Continuing Healthcare, the NHS is responsible for
commissioning a care package that meets the individual's assessed health and
associated social care needs.

6. This National Framework is underpinned by the National Health Service
Commissioning Board and Clinical Groups (Responsibilities and Standing Rules)
Regulations 2012, issued under the National Health Service Act 2006. These
regulations, referred to henceforth as the Standing Rules, require Integrated Care
Boards (ICBs) to have regard to the National Framework.

7. This revised National Framework takes account of legislative changes brought
about by the Health and Care Act 2022, which establishes Integrated Care Boards
as the statutory bodies with responsibility for NHS Continuing Healthcare. The
Health and Care Act 2022 also revoked the procedural requirements in Schedule 3
to the Care Act, which required local authorities to carry out long-term health and
care needs assessments, in relevant circumstances, before a patient was
discharged from hospital. Schedule 3 also required NHS bodies to, where feasible,
consult with carers before discharging patients from hospital and, where relevant,
to give an assessment notice to the local authority to assess the patient and
(where applicable) their carer. The system of discharge notices and associated
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financial penalties set out in the Care Act has also been removed. This does not
change existing legal obligations on NHS bodies to meet health needs, and local
authorities are still required to assess and meet people’s needs for adult social
care. Nor does it alter the thresholds of eligibility for NHS Continuing Healthcare,
NHS-funded Nursing Care or support through the Care Act. This is reflected in this
revised National Framework.

8. The National Framework also reflects Section 22 of the Care Act 2014, which
preserves the existing boundary and limits of local authority responsibility in
relation to the provision of nursing and/or healthcare.

9. The process of determining eligibility and planning and delivering services for NHS
Continuing Healthcare and NHS-funded Nursing Care should be ‘person-centred’.
The individual's views and/or those of their representative should be sought and
considered throughout the process, and appropriate care and support provided to
meet the assessed needs as defined in the care plan. Access to an assessment,
care provision and support should be fair, consistent and free from discrimination.

10. ICBs, NHS England and local authorities have legal duties and responsibilities in
relation to NHS Continuing Healthcare.

11. Those eligible for NHS Continuing Healthcare continue to be entitled to access the
full range of primary, community, secondary and other health services.

Key Definitions

NHS Continuing Healthcare (CHC) means a package of ongoing care that is arranged and
funded solely by the National Health Service (NHS) where the individual has been
assessed and found to have a ‘primary health need’ as set out in this National Framework.
Such care is provided to an individual aged 18 or over, to meet health and associated
social care needs that have arisen as a result of disability, accident or illness. The actual
services provided as part of the package should be seen in the wider context of best
practice and service development for each client group.

Eligibility for NHS Continuing Healthcare is not determined by the setting in which the
package of support can be offered or by the type of service delivery.

NHS-funded Nursing Care is the funding provided by the NHS to care homes with nursing
to support the provision of nursing care by a registered nurse. Since 2007 NHS-funded
Nursing Care has been based on a single band rate. In all cases individuals should be
considered for eligibility for NHS Continuing Healthcare before a decision is reached about
the need for NHS-funded Nursing Care.
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Primary Health Need is a concept developed by the Secretary of State for Health to assist
in deciding when an individual’s primary need is for healthcare (which it is appropriate for
the NHS to provide under the 2006 Act) rather than social care (which the Local Authority
may provide under the Care Act 2014). To determine whether an individual has a primary
health need, there is an assessment process, which is detailed in this National Framework.
Where an individual has a primary health need and is therefore eligible for NHS Continuing
Healthcare, the NHS is responsible for providing for all of that individual’'s assessed health
and associated social care needs, including accommodation, if that is part of the overall
need.

Integrated Care System (ICS) is not a statutory body or entity, but a collective term that is
used to describe various bodies working together in an area, to coordinate services in a
way that improves population health. The Health and Care Act 2022 provides for the
establishment of a new type of NHS body, an Integrated Care Board (ICB). ICBs and local
authorities in an area are required to form a joint committee known as the integrated care
partnership (ICP).

The Integrated Care Board (ICB), amongst other functions, fulfils the role previously held
by Clinical Commissioning Groups (CCGs) and is responsible for the provision of relevant
NHS services, which includes NHS Continuing Healthcare.

An Integrated Care Board (ICB) for the purposes of this Framework is intended to include
any person or body authorised by the ICB to exercise any of its functions on its behalf in
relation to NHS Continuing Healthcare. Where an ICB delegates such functions it
continues to have statutory responsibility and must therefore have suitable governance
arrangements in place to satisfy itself that these functions are being discharged in
accordance with relevant standing rules and guidance, including the National Framework.
The ICB should not delegate its final decision-making function in relation to eligibility
decisions, and remains legally responsible for all eligibility decisions made.

Integrated Care Partnerships (ICP) are joint committees that must be established by each
ICB and the relevant local authorities in its area. It may also include membership from
others as the ICP considers appropriate locally, including NHS bodies. The ICP is
responsible for developing the integrated care strategy, which will address the wider
determinants of health and wellbeing within a population.

10
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Introduction

12. This guidance is based on statutory responsibilities, case law, previous input from
the Parliamentary and Health Service Ombudsman, and comments received from
stakeholders. It sets out the process for the National Health Service (NHS),
working together with its local authority partners wherever practicable, to assess
health needs and to decide on eligibility for NHS Continuing Healthcare. It is to be
read in conjunction with the national tools to support decision making: the
Checklist tool, the Decision Support Tool (DST) and the Fast Track Pathway Tool.
Separate notes are attached to the tools themselves to explain how they should be
applied.

13. The audience for this National Framework is wide ranging. The primary purpose of
this National Framework is to support practitioners across health and social care to
undertake assessments and deliver NHS Continuing Healthcare and NHS-funded
Nursing Care. The National Framework is also of interest to individuals and their
representatives involved in the NHS Continuing Healthcare process. A public
information leaflet, entitled ‘NHS Continuing Healthcare and NHS-funded Nursing
Care’ is available from the Gov.uk website.

14. NHS England, ICBs and local authorities must comply with their responsibilities, as
set out in the Standing Rules and Care Act legislation, as appropriate, in relation to
NHS Continuing Healthcare.

15. ICBs should consider how the principles and processes in this guidance relate to
what is currently in place, and should align their processes accordingly. They
should consider where their responsibilities under the National Framework require
clearer arrangements to be made with provider and other relevant organisations,
and should ensure that these are built into commissioning processes. NHS
England should help facilitate these processes.

16. In addition, there is a requirement for NHS England to have processes in place to
respond to requests for independent reviews of NHS Continuing Healthcare
eligibility decisions. Guidance on the operation of these review processes is set
out in this National Framework.

17. Local authorities should consider this National Framework and review whether
their current practice and processes fit with their responsibilities outlined within this
National Framework. ICBs and local authorities should work together
collaboratively when they review existing processes.

11
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18. Provider organisations should consider this National Framework and review
whether their current practice and processes fit with any delegated responsibilities
outlined within this National Framework.

19. Individuals who need ongoing care or support may require services arranged by
ICBs and/or local authorities. ICBs and local authorities should ensure that the
assessment of eligibility for care or support and its provision take place in a timely
and consistent manner, in accordance with their respective statutory
responsibilities.

20. If a person does not qualify for NHS Continuing Healthcare, the NHS may still
have a responsibility to contribute to that individual’s health needs — either by
directly commissioning services or by part-funding the package of support. Where
a package of support is commissioned or funded by both a local authority and an
ICB, this is known as a ‘joint package of care’.

12



National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care

Leadership and governance

21. The roles and responsibilities of the different bodies involved in NHS Continuing
Healthcare are set out below. However, NHS Continuing Healthcare is
fundamentally a ‘whole system’ issue requiring leadership across and within
statutory agencies in order to ensure that the needs of individuals who might have
a primary health need are properly assessed and addressed. These individuals
are, by definition, some of the most vulnerable in our society and it is vital that
systems deliver a person-centred approach to the wide variety of situations that
NHS Continuing Healthcare encompasses. Strong system leadership is therefore
critical to the successful implementation of this National Framework.

Roles and responsibilities of ICBs

22. ICBs are responsible and accountable for system leadership for NHS Continuing
Healthcare within their local health and social care economy (refer to paragraphs
41-42), including:

(a) ensuring delivery of, and compliance with, the National Framework for NHS
Continuing Healthcare;

(b) promoting awareness of NHS Continuing Healthcare;

(c) establishing and maintaining governance arrangements for NHS Continuing
Healthcare eligibility processes and commissioning NHS Continuing
Healthcare packages.

(d) ensuring that assessment mechanisms are in place for NHS Continuing
Healthcare across relevant care pathways, in partnership with the local
authority as appropriate. The Standing Rules require ICBs to consult, so far as
is reasonably practicable, with the relevant social services authority before
making a decision on a person’s eligibility for NHS Continuing Healthcare (the
Care and support statutory guidance should be used to identify the relevant
social services authority).

(e) making decisions on eligibility for NHS Continuing Healthcare;

() identifying and acting on issues arising in the provision of NHS Continuing
Healthcare;

(g) commissioning arrangements, both on a strategic and an individual basis;

13
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Roles

23.

24.

25.

(h) having a system in place to record assessments undertaken and their
outcomes, and the costs of NHS Continuing Healthcare packages. It is
important that any such system should clearly identify those receiving NHS
Continuing Healthcare as a distinct group from those being supported via joint
packages or any other funding routes;

(i) implementing and maintaining good practice;
() ensuring that quality standards are met and sustained;

(k) nominating and making available suitably skilled professionals to be members
of Independent review panels (in accordance with the Standing Rules);

() ensuring training and development opportunities are available for practitioners,
in partnership with the local authority; and

(m) having clear arrangements in place with other NHS organisations (e.g.
Foundation Trusts) and independent or voluntary sector partners to ensure
effective operation of the National Framework.

and responsibilities of NHS England

NHS England’s functions include providing strategic leadership and organisational
and workforce development, and ensuring that local systems operate effectively
and deliver improved performance. NHS England holds ICBs accountable and
therefore engages with them to ensure that they discharge their functions. In
carrying out this role, NHS England should be aware of the range of
responsibilities that ICBs hold in relation to NHS Continuing Healthcare, as
detailed in paragraph 22 above.

NHS England is also responsible for appointing persons to act as chairs of
independent review panels (IRPs) and establishing a list of IRP members drawn
from local authorities and ICBs, in accordance with Standing Rules.

In some limited circumstances, NHS England may also have commissioning
responsibility for some individuals who are either prisoners, or serving military
personnel and their families. Where NHS England does have such responsibility,
this National Framework will apply. Where an ICB is referred to throughout the
National Framework, the responsibilities will also apply to NHS England in these
limited circumstances.

14


https://www.legislation.gov.uk/uksi/2012/2996/contents/made

National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care

Roles and responsibilities of the local authority

26. Where it appears that a person may be eligible for NHS Continuing Healthcare,
the local authority must refer the individual to the relevant ICB.

27. There are specific requirements for local authorities to cooperate and work in
partnership with ICBs in a number of key areas.

28. Local authorities must, as far as is reasonably practicable, provide advice and
assistance when consulted by the ICB in relation to an assessment of eligibility for
NHS Continuing Healthcare. This duty applies regardless of whether an
assessment of needs for care and support under section 9 of the Care Act 2014 is
required (refer to paragraphs 144-150). Where the local authority has carried out
such an assessment of needs it must (as far as it is relevant) use information from
this assessment to assist the ICB in carrying out its responsibilities (refer to
paragraph 22).

29. A local authority must, when requested to do so by the ICB, co-operate with the
ICB in arranging for a person or persons to participate in a multidisciplinary team.
Local authorities should:

e respond within a reasonable timeframe when consulted by an ICB prior to an
eligibility decision being made (refer to paragraph 22)

e respond within a reasonable timeframe to requests for information when the
ICB has received a referral for NHS Continuing Healthcare.

30. It is also good practice for local authorities to work jointly with ICBs in the planning
and commissioning of care or support for individuals found eligible for NHS
Continuing Healthcare wherever appropriate, sharing expertise and local
knowledge (whilst recognising that ICBs retain formal commissioning and care
planning responsibility for those eligible for NHS Continuing Healthcare).

31. Requlations state that local authorities must nominate individuals to be appointed
as local authority members of independent review panels where requested to do
so by NHS England. This duty includes both nominating such individuals as soon
as is reasonably practicable and ensuring that they are, so far as is reasonably
practicable, available to participate in independent review panels.

15
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Involvement of provider organisations

32. Provider organisations should consider their general duty of care to individuals,
any Care Quality Commission requirements, and any contractual obligations in
relation to NHS Continuing Healthcare. In particular they should ensure that
individuals who may require a full assessment of eligibility are referred to the ICB,
and that accurate records regarding the needs of individuals are made available,
as appropriate, in the NHS Continuing Healthcare processes.

Information available for members of the public about NHS
Continuing Healthcare

33. Further information for the public on NHS Continuing Healthcare is available on
the Gov.uk website. ICBs should make the Public Information leaflet available to
members of the public, for example through local NHS websites, hard copies on
hospital wards, through primary care outlets, local care homes and local voluntary
sector organisations. Any individual being considered for NHS Continuing
Healthcare at the screening or referral stage should be given a copy of the leaflet
along with any relevant local information about processes and contact details and
arrangements.

16
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Legal Context

34. Many people have ongoing care needs as a result of disability, accident or iliness.
Individuals requiring ongoing support to meet such needs might receive this from a
range of sources including from friends and family, from their local authority or
from the NHS.

35. Where adults receive care and support from local authorities they normally do so
under the provisions of the Care Act 2014, subject to them meeting national
eligibility criteria for care and support and usually subject to means-testing, which
may require them to make a financial contribution towards the cost or to meet the
full cost themselves.

36. Where individuals receive care, treatment or support from the NHS this is normally
under the provisions of the National Health Service Act 2006, referred to from this
point onwards as the NHS Act. This support is provided free at the point of delivery
to the individual.

37. These two distinct but overlapping legislative schemes work in parallel to create a
system for care, support and treatment for adults in need.

38. Some individuals’ nursing or healthcare needs are such that the local authority is
not permitted to meet their ongoing care and support needs, and instead they
become fully the responsibility of the NHS. These are individuals who have been
assessed as having a ‘primary health need’ through the processes set out in this
National Framework and who are eligible for NHS Continuing Healthcare. The
limits of local authority provision and the concept of ‘primary health need’ arise
from the interaction between duties and limitations placed on local authorities
under the Care Act 2014 and the duties placed on ICBs and NHS England under
the NHS Act.

Key legislation

39. Section 1 of the NHS Act requires the Secretary of State to continue the promotion
in England of a comprehensive health service, designed to secure improvement in:

a) the physical and mental health of the people of England; and

b) the prevention, diagnosis and treatment of illness.

40. NHS England is subject to the duty outlined above to promote a comprehensive
health service. Under the NHS Act, NHS England is responsible for ensuring that

17
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the NHS delivers better outcomes for patients within its available resources by
supporting, developing and performance-managing an effective system of ICBs. In
addition, NHS England has responsibility for commissioning services that can only
be provided efficiently and effectively at a national or a regional level.

41. Section 3 (1) of the NHS Act sets out that an Integrated Care Board must arrange
for the provision of the following to such extent as it considers necessary to meet
the reasonable requirements of the people for whom it has responsibility:

(a) hospital accommodation,
(b) other accommodation for the purpose of any service provided under this Act,

(c) medical services other than primary medical services (for primary medical
services, see Part 4),

(d) dental services other than primary dental services (for primary dental services,
see Part 5),

(e) ophthalmic services other than primary ophthalmic services (for primary
ophthalmic services, see Part 6),

() nursing and ambulance services,

(g) such other services or facilities for the care of pregnant women, women who
are breastfeeding and young children as the board considers are appropriate
as part of the health service,

(h) such other services or facilities for palliative care as the board considers are
appropriate as part of the health service,

(i) such other services or facilities for the prevention of illness, the care of
persons suffering from illness and the after-care of persons who have suffered
from iliness as the board considers are appropriate as part of the health
service, and

() such other services or facilities as are required for the diagnosis and treatment
of iliness.

42. ICBs must exercise these functions consistently with the duty to promote a
comprehensive health service. NHS Continuing Healthcare is provided as part of
these functions, and the majority of the ICB’s legal responsibilities in this regard
are set out in the Standing Rules, in particular in regulations 21 and 22. Regulation
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21(12) of the Standing Rules requires ICBs to have regard to this National
Framework.

43. Under section 9 of the Care Act 2014, each local authority is under a duty to
assess any person who it appears may be in need of care and support. Where a
local authority is satisfied, on the basis of their assessment, that the adult has
needs for care and support, it must then determine whether any of these needs
meet the Care Act 2014 national eligibility criteria. If not, the local authority may
still have the power to meet them. If the local authority is required to meet needs
or decides to meet them, the local authority must consider how it will do so. The
Care Act 2014 replaces previous local authority duties to provide particular
services with a duty to meet eligible needs.

44. Section 22 of the Care Act 2014 places a limit on the care and support that can
lawfully be provided to individuals by local authorities. That limit is set out in
section 22(1) and is as follows:

‘A local authority may not meet needs under sections 18 to 20 by providing
or arranging for the provision of a service or facility that is required to be
provided under the National Health Service Act 2006 unless -

(a) doing so would be merely incidental or ancillary to doing something else to
meet needs under those sections, and

(b) the service or facility in question would be of a nature that the local authority
could be expected to provide’.

45, The limit on social care pre-existed the Care Act 2014 and was considered and
clarified in 1999 by the Court of Appeal in the Coughlan judgment (refer to Annex
B). This judgment considered the responsibilities of health authorities and local
authorities for social service provision, in particular the limits on the provision of
nursing care (in a broad sense, i.e. not just registered nursing care) by local
authorities. The principles from this judgment therefore inform section 22 of the
Care Act 2014.

46. Section 22(3) of the Care Act 2014 provides a further limit of the care and support
that can be provided by a local authority. This section prohibits local authorities
from providing, or arranging for the provision of, nursing care by a registered
nurse.

47. When carrying out a needs assessment under section 9 of the Care Act 2014,
where it appears that a person may be eligible for NHS Continuing Healthcare the
local authority must refer the individual to the relevant ICB (regulation 7 of the
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Care and Support (Assessment) Regulations 2014). The ICB then has a duty to
take reasonable steps to ensure an assessment of eligibility is carried out where it
appears there may be a need for such care (regulation 21(2) of the Standing
Rules).

48. Also, if in the course of undertaking a needs assessment (under the Care Act
2014) the local authority identifies needs which might be met by other agencies
(e.g. Housing or the NHS) it should make the necessary referrals to these other
agencies.

49. If an NHS body is assessing a person’s needs (whether or not potential eligibility
for NHS Continuing Healthcare has been identified) and the assessment indicates
a potential need for care and support that may fall within a local authority’s
responsibilities, it should notify the local authority of this in order for the local
authority to then fulfil its responsibilities.

Health need and social care need

50. Some needs are clearly health needs and some needs are clearly social care
needs; and some needs may be either or both. The difference between health
needs and social care needs emerging from the legal principles outlined above are
set out below.

51. Whilst there is not a legal definition of a health need (in the context of NHS
Continuing Healthcare), in general terms it can be said that such a need is one
related to the treatment, control, management or prevention of a disease, illness,
injury or disability, and the care or aftercare of a person with these needs (whether
or not the tasks involved have to be carried out by a health professional).

52. Similarly, there is not a legal definition of the term ‘social care need’ in the context
of NHS Continuing Healthcare. However, the Care Act 2014 introduced National
Eligibility Criteria for care and support to determine when an individual or their
carer has eligible needs which the local authority must address, subject to means-
testing where appropriate. These criteria set out that an individual has eligible
needs under the Care Act 2014 where these needs arise from (or relate to) a
physical or mental impairment or illness which results in them being unable to
achieve two or more of the following outcomes which is, or is likely to have, a
significant impact on their wellbeing:

e managing and maintaining nutrition;

e maintaining personal hygiene;
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e managing toilet needs;

e being appropriately clothed;

e being able to make use of the home safely;

e maintaining a habitable home environment;

e developing and maintaining family or other personal relationships;

e accessing and engaging in work, training, education or volunteering;

e making use of necessary facilities or services in the local community, including
public transport and recreational facilities or services; and

e carrying out any caring responsibilities the adult has for a child.

53. In the context of NHS Continuing Healthcare, therefore, a ‘social care need’ can
be taken to relate to the Care Act 2014 eligibility criteria outlined above.

Other legislation

54. There is a range of other legislation which may well be relevant to individuals who
are being assessed in relation to NHS Continuing Healthcare, such as the Mental
Health Act 1983 and the Mental Capacity Act 2005. References are made to other
key legislation at appropriate points within this National Framework and statutory
bodies will need to consider the broader legislative context when assessing and
addressing needs relating to NHS Continuing Healthcare.
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Key Concepts in NHS Continuing
Healthcare

Primary Health Need

55. To assist in determining which health services it is appropriate for the NHS to
provide under the NHS Act, and to distinguish between those and the services that
local authorities may provide under the Care Act 2014, the Secretary of State has
developed the concept of a ‘primary health need’. Where a person has been
assessed to have a primary health need, they are eligible for NHS Continuing
Healthcare and the NHS will be responsible for providing for all of that individual's
assessed health and associated social care needs, including accommodation, if
that is part of the overall need. Determining whether an individual has a primary
health need involves looking at the totality of the relevant needs. In order to
determine whether an individual has a primary health need, an assessment of
eligibility process must be undertaken by a multidisciplinary team (MDT) (refer to
paragraphs 139-143) which must use the national Decision Support Tool (DST)
(refer to paragraphs 151-161).

56. An individual has a primary health need if, having taken account of all their needs
(following completion of the Decision Support Tool), it can be said that the main
aspects or majority part of the care they require is focused on addressing and/or
preventing health needs. Having a primary health need is not about the reason
why an individual requires care or support, nor is it based on their diagnosis; it is
about the level and type of their overall actual day-to-day care needs taken in their
totality.

57. Each individual case has to be considered on its own facts in accordance with the
principles outlined in this National Framework.

58. There should be no gap in the provision of care. People should not find
themselves in a situation where neither the NHS nor the relevant local authority
(subject to the person’s means and the person having needs that fall within the
eligibility criteria for care and support) will fund care, either separately or together.

59. Therefore, the ‘primary health need’ test should be applied, so that a decision of
ineligibility for NHS Continuing Healthcare is only possible where, taken as a
whole, the nursing or other health services required by the individual:
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a) are no more than incidental or ancillary to the provision of accommodation which
local authority social services are, or would be but for a person’s means, under a
duty to provide; and

b) are not of a nature beyond which a local authority whose primary responsibility it is
to provide social services could be expected to provide.

60. In applying the primary health need test as set out above ICBs should take into
account that section 22(1) of the Care Act 2014, in setting out the limits of Local
Authority responsibilities, applies the ‘incidental and ancillary’ test in all situations,
including where care is being provided in the person’s own home. As there should
be no gap in the provision of care, ICBs should consider this test when
determining eligibility. Eligibility is the same for all individuals, whether their needs
are being met in their own home or in care home accommodation. Certain
characteristics of need — and their impact on the care required to manage them —
may help determine whether the ‘quality’ or ‘quantity’ of care required is more than
the limits of a local authority’s responsibilities, as set out in section 22(1) of the
Care Act 2014:

o Nature: This describes the particular characteristics of an individual’'s needs
(which can include physical, mental health or psychological needs) and the
type of those needs. This also describes the overall effect of those needs on
the individual, including the type (‘quality’) of interventions required to manage
them.

e Intensity: This relates both to the extent (‘quantity’) and severity (‘degree’) of
the needs and to the support required to meet them, including the need for
sustained/ongoing care (‘continuity’).

e Complexity: This is concerned with how the needs present and interact to
increase the skill required to monitor the symptoms, treat the condition(s)
and/or manage the care. This may arise with a single condition, or it could
include the presence of multiple conditions or the interaction between two or
more conditions. It may also include situations where an individual’s response
to their own condition has an impact on their overall needs, such as where a
physical health need results in the individual developing a mental health need.

e Unpredictability: This describes the degree to which needs fluctuate and
thereby create challenges in managing them. It also relates to the level of risk
to the person’s health if adequate and timely care is not provided. An
individual with an unpredictable healthcare need is likely to have either a
fluctuating, unstable or rapidly deteriorating condition.
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61. Each of these characteristics may, alone or in combination, demonstrate a primary
health need, because of the quality and/or quantity of care that is required to meet
the individual's needs. The totality of the overall needs and the effects of the
interaction of needs should be carefully considered when completing the DST
(refer to paragraphs 151-161).

62. It may be helpful for practitioners to think about these characteristics in terms of
the sorts of questions that each generates. Examples of the type of question that
might be relevant are given in Practice Guidance note 3 in this National
Framework. Answering such questions may help practitioners describe and
understand how each characteristic relates to the needs of the individual in
question.

63. Eligibility for NHS Continuing Healthcare is a decision to be taken by the relevant
ICB, based on an individual's assessed needs. The diagnosis of a particular
disease or condition is not in itself a determinant of eligibility for NHS Continuing
Healthcare.

64. NHS Continuing Healthcare may be provided in any setting (including, but not
limited to, a care home, hospice or the person’s own home). Eligibility for NHS
Continuing Healthcare is, therefore, not determined or influenced either by the
setting where the care is provided or by the characteristics of the person who
delivers the care. The decision-making rationale should not marginalise a need
just because it is successfully managed: well-managed needs are still needs (refer
to paragraphs 162-166). Only where the successful management of a healthcare
need has permanently reduced or removed an ongoing need, such that the active
management of this need is reduced or no longer required, will this have a bearing
on NHS Continuing Healthcare eligibility.

65. Financial issues should not be considered as part of the decision on an individual's
eligibility for NHS Continuing Healthcare.

66. In summary, the reasons given for a decision on eligibility should not be based on
the:

e individual's diagnosis;
e setting of care;
e ability of the care provider to manage care;

e use (or not) of NHS-employed staff to provide care;

24



National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care

67.

e need for/presence of ‘specialist staff * in care delivery;
o the fact that a need is well-managed,;
o the existence of other NHS-funded care; or

e any other input-related (rather than needs-related) rationale.

Eligibility for NHS Continuing Healthcare is not indefinite, as needs could change.
This should be made clear to the individual and/or their representatives.
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Core values and principles

68. Individuals being assessed for NHS Continuing Healthcare are frequently facing
significant changes in their life and therefore a positive experience of the
assessment process is crucial. The process of assessment of eligibility and
decision-making should be person-centred. This means placing the individual at
the centre of the assessment and care-planning process.

69. There are many elements to a person-centred approach, including:

a) ensuring that the individual and/or their representative is fully and directly
involved in the assessment process;

b) taking full account of the individual’'s own views and wishes, ensuring that their
perspective is incorporated in the assessment process;

Cc) addressing communication and language needs;

d) obtaining consent to any physical intervention/examination as part of the
assessment process (where the individual has capacity to give this);

e) obtaining consent to the sharing of personal data with third parties (e.g. family,
friends, advocates, and/or other representatives) (where the individual has
capacity to give this);

f) dealing openly with issues of risk; and
g) keeping the individual (and/or their representative) fully informed.
These are explained in the Practice Guidance note 4.

70. Access to assessment, decision-making and provision should be fair and
consistent. There should be no discrimination on the grounds of race, disability,
gender, age, sexual orientation, religion or belief, or type of health need (for
example, whether the need is physical, mental or psychological). ICBs and partner
organisations are responsible for ensuring that discrimination does not occur and
should use effective auditing to monitor this.

71. Assessments of eligibility for NHS Continuing Healthcare and NHS-funded Nursing
Care should be organised so that the individual being assessed and their
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representative! understand the process and receive advice and information that
will maximise their ability to participate in the process in an informed way.
Decisions and rationales that relate to eligibility should be transparent from the
outset for individuals, carers, family and staff alike (refer to paragraphs 146, 194-
195).

72. When commissioning the care package, the individual’s wishes and expectations
of how and where the care is delivered should be documented and taken into
account, along with the risks of different types of provision and fairness of access
to resources. This may include the option of a Personal Health Budget (PHB).
More information on commissioning and PHBs can be found in paragraphs 320-
324.

1 In this National Framework the term representative is intended to include any friend, unpaid carer or family
member who is supporting the individual in the process as well as anyone acting in a more formal capacity
(e.g. someone with a valid and applicable Lasting Power of Attorney (Health and Welfare) or someone
appointed as a Deputy (Health and Welfare) by the Court of Protection, or an organisation representing the
individual).

27



National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care

Consent

73. There are a number of principles which underpin the NHS Continuing Healthcare
process: most importantly that assessments and reviews should always focus on
the individual's needs and follow a person-centred approach. The individual should
be fully informed and empowered to participate actively in the assessment process
and any subsequent reviews, and their views should be considered. In addition,
there are a number of legal requirements when it comes to an individual's consent
for parts of the NHS Continuing Healthcare process.

Participation of the individual in the NHS Continuing Healthcare process

74. The regulations place a duty on ICBs to take reasonable steps to ensure that an
assessment of eligibility for NHS Continuing Healthcare is carried out for
individuals for whom the ICB has responsibility where: it appears that there may
be a need for such care; or where an individual who is receiving NHS Continuing
Healthcare may no longer be eligible for such care. In the spirit of the person-
centred approach, practitioners should make all reasonable efforts to seek the
participation of the individual (or their representative) for the assessment and
review process for NHS Continuing Healthcare, during each stage of the process.
For a comprehensive assessment, the best evidence available at the relevant time
should be considered. This should involve consideration of the individual's (or their
representative's) view, and they should be empowered and assisted to participate.
Throughout the process, this person-centred approach should be embedded in all
decisions which relate to the individual's needs assessment, and their care
planning.

75. An individual with the relevant capacity, who is to be assessed for NHS Continuing
Healthcare, should be provided with relevant information about the process. This
will enable them to make an informed decision regarding their participation in the
process, including about the potential consequences of refusing to participate. To
facilitate this process, it may be appropriate to discuss any concerns the individual
may have and alleviate any relevant concerns. If an individual with the relevant
capacity refuses to participate in the NHS Continuing Healthcare assessment
process, the Multi-Disciplinary Team (MDT) may consider relevant health and care
records or existing assessments to determine the best way to meet the individual's
needs and whether they are eligible for NHS Continuing Healthcare. The
consequences of undertaking the NHS Continuing Healthcare assessment or
review as a paper-based exercise should be carefully explained to the individual,
including that this may affect the quality of the assessment, for example if the
health and care records to be considered by the MDT are not up-to-date or
accurate. For further information, please refer to Practice Guidance note 7.
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Physical intervention or examination, and care and treatment

76.

77.

78.

79.

Consent is a legal requirement for any physical intervention on, or examination of,
a person with capacity to give consent. To the extent that an assessment for NHS
Continuing Healthcare involves such an intervention or examination, informed
consent must be sought from an individual with capacity to give consent.

An individual with the relevant capacity, who is to be assessed for NHS Continuing
Healthcare, should be provided with relevant information about the process. This
will enable them to make an informed decision regarding their consent to a
physical intervention as part of the assessment for NHS Continuing Healthcare,
including about the potential consequences of refusing to consent to a physical
intervention as part of the process. To facilitate this process, it may be appropriate
to discuss any concerns the individual may have and alleviate any relevant
concerns. If an individual with the relevant capacity does not consent to a physical
intervention as part of the assessment for NHS Continuing Healthcare, the Multi-
Disciplinary Team (MDT) may need to rely solely on existing health and care
records, which may affect the quality of the assessment, for example if the health
and care records are not up-to-date or accurate.

Valid consent must always be obtained for the provision of care and treatment
(unless the person lacks capacity to give consent), and this includes care and
treatment provided as part of NHS Continuing Healthcare.

If an individual with the relevant capacity refuses the provision of care as part of
the NHS Continuing Healthcare process, then ultimately this decision should be
respected. There may be additional steps that can be taken to discuss any
concerns the individual may have and alleviate any relevant concerns. If the
individual lacks the relevant capacity, then a decision may need to be taken in the
best interests of the individual, as set out in Paragraphs 89-96. Depending on the
circumstances, where an individual is refusing care, a safeguarding referral may
be appropriate. For further information, please refer to Practice Guidance note 7.

Processing an individual's personal data

80.

81.

ICBs must comply with their legal obligations when handling, processing and
sharing an individual's personal data. For further guidance on information sharing
and NHS Continuing Healthcare, please see Practice Guidance notes 5 and 6.

It is necessary to obtain an individual's explicit consent before sharing any
personal data with a third party such as a family member, friend, advocate, and/or
other representative.
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82. However, it is not necessary to seek consent from an individual in order to share
their personal data where this is necessary for the purposes of their NHS
Continuing Healthcare assessment (and subsequent reviews) or the provision or
management of their health or social care treatment between health and social
care professionals.

83. Nevertheless, in order to comply with the UK GDPR, it is necessary to inform the
individual how and with whom their personal data will be shared as part of the
assessment process or to arrange appropriate care and support.

84. An individual with the relevant capacity, who is to be assessed for NHS Continuing
Healthcare, should be provided with relevant information about the process. This
will enable them to make an informed decision regarding their consent to the
sharing of their personal data with a third party such as a family member, friend,
advocate, and/or other representative as part of the assessment for NHS
Continuing Healthcare. To facilitate this process, it may be appropriate to discuss
any concerns the individual may have and alleviate any relevant concerns, for
example that an individual's personal information will only be shared with third
parties as appropriate. If an individual with the relevant capacity does not consent
to the sharing of their personal data with third parties other than health and social
care professionals, such as family, friends, advocates, and/or other
representatives, the potential consequences of the decision should be carefully
explained. The involvement and contribution of family members and
representatives is usually key to a person-centred NHS Continuing Healthcare
assessment, meaning the quality of this assessment may be affected if information
cannot be shared with these third parties.

General principles

85. Where consent is required, consent should be:

e Explicit. Consent must be explicitly confirmed and usually recorded in writing,
in a very clear and specific statement of consent, which is prominent and kept
separate from other information.

e Specific. It should be made clear to the individual what they are being asked to
consent to, for example to their information being obtained from and shared
with any third party other than health and social care professionals (such as
family, friends, advocates and/or other representatives) for a specific aspect of
the eligibility consideration process or for the full process

e Informed. The individual should be informed about what the NHS Continuing
Healthcare eligibility assessment process involves, what information will be
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obtained, and who it will be shared with before the start of the process to
determine eligibility for NHS Continuing Healthcare.

e Freely given. This means consent must be given voluntarily by an
appropriately informed person who has both the capacity and authority to
provide the relevant consent. It also means giving people genuine ongoing
choice and control over how their personal information is shared with third
parties other than health and social care professionals. In the context of NHS
Continuing Healthcare this means that the individual must have the capacity to
consent freely and voluntarily to any physical intervention or sharing of
personal data with third parties other than health and social care professionals
as part of the NHS Continuing Healthcare assessment process as set out in
this Framework. The individual should have a choice about whether or not to
consent, and consent must not be conditional on the individual agreeing to
something that is not related to the NHS Continuing Healthcare assessment
process.

e Can be withdrawn. The individual must be made aware that they can withdraw
their consent at any time, and made aware of the process for doing so. This
includes withdrawing consent for any physical intervention and/or withdrawing
consent to share personal data with third parties (for example family, friends,
advocates and/or other representatives). An individual with the relevant
capacity who is to be assessed for NHS Continuing Healthcare should be
provided with relevant information about the process to make an informed
decision regarding their consent to a physical intervention or sharing of
personal data with third parties other than health and social care professionals
as part of the assessment for NHS Continuing Healthcare. There may be
additional steps that can be taken to discuss any concerns the individual may
have and alleviate any relevant issues. Any potential consequences (including
where this would affect the quality of the NHS Continuing Healthcare eligibility
assessment) should be explained to the individual.
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Capacity

86.

87.

88.

If there is a concern that the individual may not have capacity to give consent to a
physical intervention/examination as part of the NHS Continuing Healthcare
assessment process or the sharing of personal data with family, friends,
advocates, and/or other representatives, this should be determined in accordance
with the Mental Capacity Act 2005 and the associated code of practice. ICBs
should be particularly aware of the five principles of the Act:

e A person must be assumed to have capacity unless it is established that they
lack capacity.

e A person is not to be treated as unable to make a decision unless all
practicable steps to help them to do so have been taken without success.

e A person is not to be treated as unable to make a decision merely because
they make an unwise decision.

e An act done, or decision made, under this Act for or on behalf of a person who
lacks capacity must be done, or made, in their best interests.

o Before the act is done, or the decision is made, regard must be had to whether
the purpose for which it is needed can be as effectively achieved in a way that
is less restrictive of the person’s rights and freedom of action.

It is important to be aware that just because an individual may have difficulty in
expressing their views or understanding some information, this does not in itself
mean that they lack capacity to make the decision in question. Appropriate support
and adjustments, for example, using alternative methods of communication,
should be made available to the person in compliance with the Mental Capacity
Act 2005, and with disability discrimination legislation.

ICBs and local authorities should ensure that all staff involved in NHS Continuing
Healthcare assessments are appropriately trained in Mental Capacity Act 2005
principles and responsibilities. Where the assessor is not familiar with Mental
Capacity Act principles and the person appears to lack the relevant capacity, the
assessor should consult their employing organisation and ensure that appropriate
actions are identified (refer to Practice Guidance note 8-10 for more information).
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Best interests decisions

Physical intervention or examination, and care and treatment

89. If the person lacks the relevant capacity to either give or refuse consent to a
physical intervention/examination as part of the NHS Continuing Healthcare
assessment process, in order to proceed with the physical
intervention/examination, a ‘best interests’ decision should be made. The 'best
interests' decision should be recorded. The person leading the assessment is
responsible for making this decision and should bear in mind the expectation that
everyone who is potentially eligible for NHS Continuing Healthcare should have
the opportunity to be considered for eligibility. A third party cannot give or refuse
consent for any physical intervention/examination, on behalf of a person who lacks
the relevant capacity, unless they have a valid and applicable Lasting Power of
Attorney (Health and Welfare) or they have been appointed as a Deputy (Health
and Welfare) by the Court of Protection in which case they will need to make the
'best interests' decision.

90. If the person lacks the relevant capacity to either give or refuse consent to the care
and treatment provided as part of NHS Continuing Healthcare, in order to proceed
with the care and treatment, a ‘best interests’ decision should be made. The 'best
interests' decision should be recorded. The person leading the assessment is
responsible for making this decision and should bear in mind the expectation that
everyone who is potentially eligible for NHS Continuing Healthcare should have
the opportunity to be considered for eligibility and receive appropriate care and
treatment to meet their assessed needs. A third party cannot give or refuse
consent for care and treatment, on behalf of a person who lacks the relevant
capacity, unless they have a valid and applicable Lasting Power of Attorney
(Health and Welfare) or they have been appointed as a Deputy (Health and
Welfare) by the Court of Protection in which case they will need to make the 'best
interests' decision.

Processing an individual's personal data

91. Personal information may only be shared with third parties other than health and
social care professionals (e.g. family, friends, advocates, and/or other
representatives) if the individual has given their explicit consent (see paragraph
80-84 above) or where it is necessary to share it to protect the vital interests of the
individual or another person.

92. If the person lacks the relevant capacity to either give or refuse consent to the
sharing of personal data with a family member, friend, advocate, and/or other
representative, in order to proceed with the sharing of information, a ‘best
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interests’ decision should be made. The 'best interests' decision should be
recorded. The person leading the assessment is responsible for making this
decision and should bear in mind the expectation that everyone who is potentially
eligible for NHS Continuing Healthcare should have the opportunity to be
considered for eligibility. A third party cannot give or refuse consent for sharing
personal data with third parties other than health and social care professionals, on
behalf of a person who lacks the relevant capacity, unless they have a valid and
applicable Lasting Power of Attorney (Health and Welfare) or they have been
appointed as a Deputy (Health and Welfare) by the Court of Protection in which
case they will need to make the 'best interests' decision.

General principles

93.

94.

95.

96.

If someone states that they have such authority the assessor should request sight
of a certified copy of the original Deputyship Order or registered Lasting Power of
Attorney and check the wording of the order to confirm that the person does have
the relevant authority stated.

Where a ‘best interests’ decision needs to be made, the ‘decision-maker’ must
take into account? the views of others including anyone engaged in caring for the
person or interested in the individual's welfare (if it is practicable and appropriate
to consult them). The decision-maker should be mindful of the need to respect
confidentiality.

Although the decision-maker must take account of the views of relevant third
parties, those consulted (including family members) do not have the authority to
consent to or refuse consent to the actions proposed as a result of the 'best
interests’ process. The responsibility for the decision rests with the decision maker,
not with those consulted. Where there is a difference of opinion between the
decision-maker and those consulted, every effort should be made to resolve this
informally. However, this process should not unduly delay timely decisions being
made in the person’s best interests.

An individual's capacity to make certain decisions may fluctuate, and there may be
circumstances where an individual presents with a temporary loss of decision-
making capacity. In these circumstances a decision needs to be made as to
whether the 'best interests' decision should be delayed to give the person time to
regain the relevant capacity. In these circumstances, the relevant body should
decide whether to provide an interim care or support package.

1 Section 4(7) Mental Capacity Act 2005
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When and where to screen and assess
eligibility for NHS Continuing Healthcare

97.

98.

99.

100.

Eligibility for NHS Continuing Healthcare is assessed in two stages in most cases.
The assessment process usually starts with a screening tool called the Checklist
which, if positive, indicates that an individual requires full assessment for CHC.
The assessment then involves a multidisciplinary team (MDT) undertaking a
comprehensive assessment and evaluation of an individual's health and social
care needs and reviewing evidence to make an assessment of eligibility for CHC
using a standardised tool called a ‘Decision Support Tool’ to help inform the
decision.

For those with a primary health need arising from a rapidly deteriorating condition,
and where that condition may be entering a terminal phase, a Fast Track Pathway
Tool should be used. Further information can be found at Paragraphs 240-2609.

There will be many situations where it is not necessary to undertake an
assessment for NHS Continuing Healthcare through a Checklist, which is outlined
at Paragraph 121. For those situations where eligibility for NHS Continuing
Healthcare should be determined, the following chapter sets out when and where
to screen and assess eligibility for NHS Continuing Healthcare.

Screening and assessment of eligibility for NHS Continuing Healthcare should
be at the right time and location for the individual and when the individual's
ongoing needs are clearer. The full assessment of eligibility should normally take
place when the individual is in a community setting. The core underlying principle
is that individuals should be supported to access and follow the process that is
most suitable for their current and ongoing needs.

Understanding how NHS Continuing Healthcare interacts
with Hospital Discharge

101.

There is growing evidence that the most effective way to support people is to
ensure they are discharged safely when they are clinically ready, with timely and
appropriate recovery support if needed. An assessment of longer-term or end of
life care needs should take place once they have reached a point of recovery,
where it is possible to make an accurate assessment of their longer-term needs.
This process is set out in the hospital discharge guidance. This may include
screening for NHS Continuing Healthcare, depending on the individual’s
circumstances and the point at which their longer-term needs are clearer. In the
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vast majority of cases this will be following discharge and after a period of
recovery at home.

102.  Multi-disciplinary discharge teams should work together when discharging
people to manage risk carefully with the individual, and their unpaid carer,
representative or advocate, as there can be negative consequences from
decisions that are either too risk averse, or do not sufficiently identify the level of
risk. At one end of the scale, people may be discharged onto pathways which
result in care being over-prescribed; and at the other end, individuals may not
receive the care and support they need to recover. Any onward care providers
should be included early in the person’s discharge planning. This allows more time
for local capacity to be managed and suitable support to be put in place. People’s
care needs may also change, and there should be processes in place to ensure
these needs are regularly reviewed and that the person is receiving appropriate
care and support.

103. ICBs should ensure that local protocols are developed between themselves,
other NHS bodies, local authorities and other relevant partners. These should set
out each organisation’s role and how responsibilities are to be exercised in relation
to hospital discharge, including any arrangements for intermediate, reablement,
rehabilitation or sub-acute care and arrangements for long-term care assessments
including NHS Continuing Healthcare. In particular, ICBs should ensure (i.e.
through contractual arrangements) that discharge policies with all providers are
clear. Where appropriate, the ICB may wish to make provisions in its contract with
the provider. There should be processes in place to identify those individuals for
whom it is appropriate to undertake a screening for NHS Continuing Healthcare
using the Checklist and, where the Checklist is positive, for full assessment of
eligibility to be undertaken at the appropriate time and place.

104. For individuals leaving the acute hospital environment, it is best practice to
screen for NHS Continuing Healthcare at the right time and in the right place for
that individual. In the vast majority of cases this will be following discharge and
after a period of recovery in a familiar setting or intermediate/rehabilitation
placement. It should always be borne in mind that a screening, or an assessment
of eligibility for NHS Continuing Healthcare that takes place in an acute hospital
setting is unlikely to accurately reflect an individual’s longer-term needs. This could
be because, with appropriate support and opportunity, the individual has the
potential to recover further in the near future. Another reason is that it may be
difficult to make an accurate assessment of an individual's needs while they are in
an acute services environment.

105.  Where an individual is ready to be safely discharged from acute hospital it is
very important that this should happen without delay. Therefore, the assessment
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process for NHS Continuing Healthcare should not be allowed to delay hospital
discharge.

106. In order to ensure that unnecessary stays on acute wards are avoided, there
should be consideration of whether the provision of further NHS-funded services is
appropriate. This might include therapy and/or rehabilitation, if that could make a
difference to the potential of the individual in the following few weeks or months. It
might also include intermediate care or an interim package of support, preferably
in an individual’s own home. In such situations, assessment of eligibility for NHS
Continuing Healthcare, if still required, should be undertaken when an accurate
assessment of ongoing needs can be made. The interim services should continue
until it has been decided whether or not the individual has a need for NHS
Continuing Healthcare (refer to paragraph 107). There must be no gap in the
provision of appropriate support to meet the individual’'s needs. It is important that
there are clear local protocols setting out where responsibility for meeting an
individual's needs lies, including who is responsible for funding their care and
support.

107.  In the vast majority of cases, CHC assessments should take place in
community settings. There may be rare circumstances where assessments may
take place in an acute hospital environment. In addition, ICBs and their partner
organisations should ensure appropriate processes and pathways exist for
individuals who may have a need for NHS Continuing Healthcare, for example:

(&) where the individual has an existing package or placement which all relevant
parties agree can still safely and appropriately meet their needs without any
changes, then they should be discharged back to this placement and/or
package under existing funding arrangements. In such circumstances any
screening for NHS Continuing Healthcare, if required, should take place within
six weeks of the individual returning to the place from which they were
admitted to hospital. If this screening results in a full assessment of eligibility
and the individual is found eligible for NHS Continuing Healthcare through this
particular assessment, then any necessary re-imbursement should apply back
to the date of discharge;

(b) a decision is made to provide interim NHS-funded services to support the
individual after discharge. This may allow individuals to reach a better point of
recovery and rehabilitation in the community before their longer-term needs
are assessed. In such a case, before the interim NHS-funded services come
to an end, screening, if required, for NHS Continuing Healthcare should take
place through use of the Checklist and, where appropriate, the full MDT
process using the DST (for example an assessment of eligibility);
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(©)

(d)

(e)

108.
between a positive Checklist and a full assessment of eligibility taking place, it is
legitimate to undertake a second Checklist, rather than necessarily proceeding to

a ‘negative’ Checklist is completed in an acute hospital (i.e. the person does
not have a need for NHS Continuing Healthcare);

a ‘positive’ Checklist is completed in an acute hospital and interim NHS-
funded services are put in place to support the individual after discharge until it
is either determined that they no longer require a full assessment (because a
further Checklist has been completed which is now negative) or a full
assessment of eligibility for NHS Continuing Healthcare is completed;

a ‘positive’ Checklist is completed in acute hospital and a full assessment of
eligibility for NHS Continuing Healthcare takes place before discharge. In a
small number of circumstances it may be decided to go directly to a full
assessment within the acute hospital, without the need for a Checklist.

ICBs are reminded that if an individual’'s needs change in a short time frame

full assessment of eligibility for NHS Continuing Healthcare. The individual should

be kept fully informed of the changed position.

Intermediate care and NHS Continuing Healthcare

109.

Intermediate care is a programme of care provided for a limited period of time

to assist a person to maintain or regain the ability to live independently.

Intermediate care is aimed at individuals who would otherwise face unnecessarily
prolonged hospital stays or inappropriate admission to acute or longer-term in-
patient care or long-term residential care. It should form part of a pathway of

support. For example, intermediate care may be appropriately used where an

individual has received other residential rehabilitation support following a hospital
admission and, although having improved, continues to need support for a period
prior to returning to their own home. It should also be used where an individual is

at risk of entering a care home and requires their needs to be assessed in a non-
acute setting with rehabilitation support provided where needed. This is

irrespective of current or potential future funding streams.

110.

ICBs and their partner organisations should consider the most appropriate

care environment for individuals, following a person-centred approach. Individuals
should not be transferred directly to a long-term residential care setting from an
acute hospital ward unless it is clearly appropriate under the circumstances. These
circumstances might include:
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(@)

(b)

(©

(d)

where the individual has an existing long-term residential care placement that
can continue to meet their needs;

where the individual has already completed a period of specialist rehabilitation
e.g. stroke units, neuro-rehabilitation centres or spinal injury centres, and
following consideration of what next options might be available;

where the individual has had previous failed attempts at being supported at
home which were formally assessed (with or without intermediate care
support); or

those for whom the professional judgement is that a period in residential

intermediate care followed by another move is likely to be unduly distressing
for that individual.
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Screening for NHS Continuing Healthcare
using the Checklist tool

What is the Checklist tool and why is it used?

111.  The Checklist is the NHS Continuing Healthcare screening tool which can be
used in a variety of settings to help practitioners identify individuals who may need
a full assessment of eligibility for NHS Continuing Healthcare. It is essential that
the appropriate consent is sought prior to commencing this process (refer to
paragraphs 73-85.

112.  The Standing Rules? require an ICB to take reasonable steps to ensure that
individuals are assessed for NHS Continuing Healthcare in all cases where it
appears that there may be a need for such care. These regulations also state that
if an initial screening process is used to identify where there may be a need for
such care, then the Checklist is the only screening tool that can be used for this
purpose?.The purpose of the Checklist is to encourage proportionate assessments
of eligibility so that resources are directed towards those people who are most
likely to be eligible for NHS Continuing Healthcare, and to ensure that a rationale
is provided for all decisions regarding eligibility.

113.  The Checklist has 11 care domains broken down into three levels: A, B or C
(where A represents a high level of care need, and C is a low level of care need).
The outcome of the Checklist depends on the number of As, Bs, and Cs identified.

114.  The Checklist threshold at this stage of the process has intentionally been set
low, in order to ensure that all those who require a full assessment of eligibility
have this opportunity. There may, very occasionally, be exceptional circumstances
where a full assessment of eligibility for NHS Continuing Healthcare is appropriate
even though the individual does not apparently meet the indicated threshold.

115.  Completion of the Checklist is intended to be relatively quick and
straightforward. It is not necessary to provide detailed evidence along with the
completed Checklist (refer to paragraphs 127-129).

1 Section 21(2), The National Health Service Commissioning Board and Clinical Groups (Responsibilities and
Standing Rules) Reqgulations 2012

2 Section 21(4), The National Health Service Commissioning Board and Clinical Groups (Responsibilities and
Standing Rules) Regulations 2012
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116.  There are two potential outcomes following completion of the Checkilist:

e anegative Checklist, meaning the individual does not require a full
assessment of eligibility, and they are not eligible for NHS Continuing
Healthcare; or

e a positive Checklist meaning an individual now requires a full assessment of
eligibility for NHS Continuing Healthcare. It does not necessarily mean the
individual is eligible for NHS Continuing Healthcare.

When should a Checklist be completed?

117.  Where there may be a need for NHS Continuing Healthcare, a Checklist
should normally be completed.

118.  Screening for NHS Continuing Healthcare should be at the right time and
location for the individual and when the individual's ongoing needs are clearer.
This will help practitioners to correctly identify individuals who require a full
assessment of eligibility for NHS Continuing Healthcare.

119.  In the vast majority of cases, individuals should be screened for NHS
Continuing Healthcare in a community setting. Paragraphs 101-108 set out how
NHS Continuing Healthcare interacts with the hospital discharge process.

120. Local health and social care joint processes should be in place to identify
individuals for whom it may be appropriate to complete a Checklist, including for
individuals in community settings. Wherever an individual requires a long-term
care home placement with nursing or has significant support needs, a Checklist
would be expected to be completed (unless the decision is made to go straight to
the completion of a Decision Support Tool).

121.  There will be many situations where it is not necessary to complete a
Checklist. These include where:

e ltis clear to practitioners working in the health and care system that there is no
need for NHS Continuing Healthcare at this point in time. Where
appropriate/relevant this decision and its reasons should be recorded. If there
is doubt between practitioners a Checklist should be undertaken.

e The individual has short-term health care needs or is recovering from a
temporary condition and has not yet reached their optimum potential (if there
is doubt between practitioners about the short-term nature of the needs it may
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be necessary to complete a Checklist). See paragraphs 96-103 for how NHS
Continuing Healthcare may interact with hospital discharge.

e |t has been agreed by the ICB that the individual should be referred directly for
full assessment of eligibility for NHS Continuing Healthcare.

e The individual has a rapidly deteriorating condition and may be entering a
terminal phase — in these situations the Fast Track Pathway Tool should be
used instead of the Checklist.

e Anindividual is receiving services under Section 117 of the Mental Health Act
that are meeting all of their assessed needs.

e It has previously been decided that the individual is not eligible for NHS
Continuing Healthcare and it is clear that there has been no change in needs.

Who can complete the Checklist Tool?

122. The Checklist can be completed by a variety of health and social care
practitioners, who have been trained in its use. This could include, for example:
registered nurses employed by the NHS, GPs, other clinicians or local authority
staff such as social workers, care managers or social care assistants (refer to
Practice Guidance note 13).

123. Itis for each ICB and local authority to identify and agree who can complete
the tool but it is expected that it should, as far as possible, include staff involved in
assessing or reviewing individuals’ needs as part of their day-to-day work.

The role of the individual in the screening process

124.  The individual should be given reasonable notice of the intention to undertake
the Checklist, and should normally be given the opportunity to be present at the
completion of the Checklist, together with any representative they may have.

125. Before the Checklist is completed, it is necessary to ensure that the individual
and (where appropriate) their representative understand that the Checklist does
not indicate that the individual will be eligible for NHS Continuing Healthcare — only
that they are entitled to be assessed for eligibility.

126.  Anindividual cannot self-refer for NHS Continuing Healthcare by completing a
Checklist themselves. The individual can request a Checklist from their ICB, for
further details see Practice Guidance note 14.
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How should the Checklist be completed?

127.  The Checklist requires practitioners to record a brief description of the need
and source of evidence used to support the statements selected in each domain.
This could, for example, be by indicating that specific evidence for a given domain
was contained within any relevant patient care records on a stated date. This will
enable evidence to be readily obtained for the purposes of the MDT if the person
requires a full assessment of eligibility for NHS Continuing Healthcare.

128.  The principles in relation to ‘well-managed need’ (outlined in the Assessment
of Eligibility section of this National Framework) apply equally to the completion of
the Checklist as they do to the Decision Support Tool.

129.  Alink to the Checklist tool can be found on the NHS Continuing Healthcare
website. Practitioners should refer to the Checklist User Notes for more detail on
how it should be completed.

What happens after the Checklist?

130.  Whatever the outcome of the Checklist — whether or not a referral for a full
assessment of eligibility for NHS Continuing Healthcare is considered necessary —
the outcome must be communicated clearly and in writing to the individual or their
representative, as soon as is reasonably practicable. This should include the
reasons why the Checklist outcome was reached. Normally this will be achieved
by providing a copy of the Checklist.

What happens following a negative Checklist?

131. A negative Checklist means the individual does not require a full assessment
of eligibility and they are not eligible for NHS Continuing Healthcare.

132. If an individual has been screened out following completion of the Checklist,
they may ask the ICB to reconsider the Checklist outcome. The ICB should give
this request due consideration, taking account of all the information available,
and/or including additional information from the individual or carer, though there is
no obligation for the ICB to undertake a further Checklist.

133. A clear and written response should be given including the individual’s (and,

where appropriate, their representative’s) rights under the NHS complaints
procedure if they remain dissatisfied with the position.
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What

134.

135.

136.

137.

happens following a positive Checklist?

A positive Checklist means that the individual requires a full assessment of
eligibility for NHS Continuing Healthcare. It does not necessarily mean the
individual is eligible for NHS Continuing Healthcare.

An individual should not be left without appropriate support while they await
the outcome of the assessment and decision-making process. A person only
becomes eligible for NHS Continuing Healthcare once a decision on eligibility has
been made by the ICB. Prior to that decision being made, any existing
arrangements for the provision and funding of care should continue, unless there
is an urgent need for adjustment. If, at the time of referral for an NHS Continuing
Healthcare assessment, the individual is already receiving an ongoing care
package (however funded) then those arrangements should continue until the ICB
makes its decision on eligibility for NHS Continuing Healthcare, subject to any
urgent adjustments needed to meet the changed needs of the individual. In
considering such adjustments, local authorities and ICBs should have regard to
the limitations of their statutory powers. For details on how refunding
arrangements might apply in such situations please refer to annex E.

There may be rare circumstances where the Checklist is completed whilst an
individual is in the acute hospital environment. Where this has indicated a need for
full assessment of eligibility, a decision may be made at this stage first to provide
other services and then to carry out a full assessment of eligibility at a later stage.
This should be recorded. The relevant ICB should ensure that full assessment of
eligibility is carried out once it is possible to make a reasonable judgement about
the individual’'s ongoing needs. This should be completed in the most appropriate
setting — whether another NHS setting, the individual’s home or some other care
setting. For further information on how NHS Continuing Healthcare interacts with
hospital discharge please see paragraphs 101-108.

Once an individual has been referred for a full assessment of eligibility for
NHS Continuing Healthcare then, irrespective of the individual's setting, the ICB
has responsibility for coordinating the process until the decision on funding has
been made. The ICB should identify an individual (or individuals) to carry out this
coordination role, which is pivotal to the effective management of the assessment
and decision-making process. By mutual agreement, the coordinator may either be
an ICB member of staff or be from an external organisation.
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Assessment of eligibility for NHS
Continuing Healthcare using the Decision
Support Tool

138.  Once an individual has been referred for a full assessment of eligibility for
NHS Continuing Healthcare (following use of the Checklist or, if a Checklist is not
used in an individual case, following direct referral for full consideration), then, a
multidisciplinary team must assess whether the individual has a primary health
need using the Decision Support Tool.

The Multidisciplinary Team (MDT)

139.  The core purpose of the MDT is to make a recommendation on eligibility for
NHS Continuing Healthcare drawing on the multidisciplinary assessment of needs
and following the processes set out in this National Framework.

140. In accordance with regulations an MDT in this context means a team
consisting of at least:

e two professionals who are from different healthcare professions, or

e one professional who is from a healthcare profession and one person who is
responsible for assessing persons who may have needs for care and support
under part 1 of the Care Act 2014.

141.  Whilst as a minimum requirement an MDT can comprise two professionals
from different healthcare professions, the MDT should usually include both health
and social care professionals, who are knowledgeable about the individual’s health
and social care needs and, where possible, have recently been involved in the
assessment, treatment or care of the individual. Standing Rules require that, as far
as is reasonably practicable, the ICB must consult with the relevant local authority
before making any decision about an individual’s eligibility for NHS Continuing
Healthcare and in doing so cooperate with that local authority in arranging for such
persons to participate in an MDT for that purpose. ICBs may use a number of
approaches (e.g. face-to-face, video/tele conferencing etc.) to arranging these
MDT assessments in order to ensure active participation of all MDT members, the
individual and their representative, and any others with knowledge about the
individual's health and social care needs as far as is possible. It is best practice for
assessors to meet with the individual being assessed, ideally before the MDT
meeting, and any arrangements should include consideration of the best options
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for the individual, following a person-centred approach. For example, it may be
that a hybrid meeting (including a combination of people in the room and people
"dialling in") should be considered.

142. If a local authority is consulted, there is a requirement for it to provide advice
and assistance to the ICB, as far as is reasonably practicable. A local authority
must, when requested to do so by an ICB, co-operate with the ICB in arranging for
persons to participate in an MDT. The involvement of local authority colleagues as
well as health professionals in the assessment process should streamline the
process of care planning and will make decision-making more effective and
consistent. As with any assessments that they carry out, local authorities should
not allow an individual’s financial circumstances to affect its participation in a joint
assessment.

143. The MDT works together to collate and review the relevant information on the
individual's health and social care needs. The MDT uses this information to help
clarify individual needs through the completion of the DST, and then works
collectively to make a professional judgement about eligibility for NHS Continuing
Healthcare, which will be reflected in its recommendation. This process is known
as a multidisciplinary assessment of eligibility for NHS Continuing Healthcare.

Identifying an individual’s needs

144.  Establishing whether an individual has a primary health need requires a clear,
reasoned decision, based on evidence of needs from a comprehensive range of
assessments relating to the individual. A good-quality multidisciplinary assessment
of needs that looks at all of the individual’s needs ‘in the round’ — including the
ways in which they interact with one another — is crucial both to addressing these
needs and to determining eligibility for NHS Continuing Healthcare. The individual
and (where appropriate) their representative should be enabled to play a central
role in the assessment process.

145. It is important that the individual’s own view of their needs, including any
supporting evidence, is given appropriate weight alongside professional views.
Many people will find it easier to explain their view of their needs and preferred
outcomes if the assessment is carried out as a conversation, dealing with key
issues as the discussion naturally progresses, rather than working through an
assessment document in a linear fashion.

146. It is important that those contributing to this process have the relevant skills
and knowledge. It is best practice that where the individual concerned has, for
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example a learning disability, or a brain injury, someone with specialist knowledge
of this client group is involved in the assessment process.

147.  The multidisciplinary assessment of an individual’'s needs informs the process
for determining whether or not they are eligible for NHS Continuing Healthcare.
However, regardless of whether the individual is determined to be eligible for NHS
Continuing Healthcare, ICBs and local authorities should always consider whether
the multidisciplinary assessment of needs has identified issues that require action
to be taken. For example, if a multidisciplinary assessment of needs indicates that
the individual has significant communication difficulties, referral to a speech and
language service should be considered.

148. If a needs assessment under the Care Act 2014 has already been carried out
by the local authority and is still relevant to an individual’s current needs then, in
accordance with the relevant regulations, the local authority must use this
assessment to provide advice and assistance to the ICB. This should be done in a
timely way and according to locally agreed arrangements. For clarity, the local
authority’s duty to provide advice and assistance does not, in itself, trigger a duty
to assess under section 9 of the Care Act 2014. The local authority should provide
any other relevant information relating to the individual’s up-to-date needs, where
appropriate.

149.  However, once an individual has been brought to the attention of the local
authority, in addition to giving advice and assistance it should, having regard to the
facts of the case, also consider whether a needs assessment under the Care Act
2014 is required. The absence of a needs assessment under the Care Act 2014
should not delay an assessment of eligibility for NHS Continuing Healthcare.

150.  This National Framework encourages a joint approach to the assessment of
eligibility for NHS Continuing Healthcare and it is important that all agencies
respond in a timely manner. Local protocols should set how this is achieved,
including in the absence of an existing local authority needs assessment under the
Care Act 2014.

Using the Decision Support Tool

151.  The Decision Support Tool (DST) has been developed to aid consistent
decision making. The DST supports practitioners in identifying the individual's
needs. This, combined with the practitioners’ skills, knowledge and professional
judgement, should enable them to apply the primary health need test in practice.
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152. The DST is not an assessment of needs in itself. Rather, it is a way of bringing
together and applying evidence in a single practical format, to facilitate consistent,
evidence-based assessment regarding recommendations for NHS Continuing
Healthcare eligibility. The evidence and rationale for the recommendation should
be accurately and fully recorded.

153.  The DST should not be completed without a multidisciplinary assessment of
needs (meaning a comprehensive collection and evaluation of an individual's
needs, refer to paragraphs 144-150). If any assessments relating to the
individual's health and wellbeing (such as a needs assessment under the Care Act
2014) have recently been completed by practitioners, they may be used to
complete the DST. However, care should be taken to ensure that such
assessments provide an accurate reflection of current need.

154. The purpose of the DST is to help identify eligibility for NHS Continuing
Healthcare. It is designed to collate and present the information from the
assessments of need in a way that assists consistent decision-making regarding
NHS Continuing Healthcare eligibility. The DST is a national tool and should not
be altered.

155. The DST is designed to ensure that the full range of factors that have a
bearing on an individual’s eligibility are taken into account in reaching the decision,
irrespective of client group or diagnosis. The tool provides practitioners with a
method of bringing together and recording the various needs in 12 ‘care domains’,
or generic areas of need. Each domain is broken down into a number of levels.
The levels represent a hierarchy from the lowest to the highest possible level of
need (and support required) such that, whatever the extent of the need within a
given domain, it should be possible to locate this within the descriptors provided.

156. The care domains are:
1. Breathing
2. Nutrition
3. Continence
4. Skin Integrity
5. Mobility
6. Communication
7. Psychological & Emotional needs
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157.

8. Cognition

9. Behaviour

10. Drug therapies and medication
11. Altered states of consciousness

12. Other significant care needs

Completion of the tool should result in a comprehensive picture of the
individual’'s needs that captures their nature, and their complexity, intensity and/or
unpredictability — and thus the quality and/or quantity (including continuity) of care
required to meet the individual’'s needs. Figure 1 indicates how the domains in the
Decision Support Tool can illustrate (both individually and through their interaction)
the complexity, intensity and/or unpredictability of needs. The overall picture, and
the descriptors within the domains themselves, also relate to the nature of needs.

Figure 1: Diagram which shows how the different care domains are divided into
levels of need.
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Text alternative to Figure 1

Diagram which shows an arrow on the left-hand side going upwards to indicate increasing
Unpredictability and intensity, and an arrow at the bottom of the diagram which points to
two sides to indicate complexity and intensity.

In the middle of the diagram, the 12 domains are included below a table which showcases
the different levels of need.

The 12 domains are Breathing, Nutrition — Food and Drink, Continence, Skin and tissue
viability, Mobility, Psychological and emotional needs, Cognition, Behaviour, Drug
therapies etc., Altered states of consciousness, and Other Significant care needs.

Each domain is subdivided into statements of need representing no needs (N), low (L),
moderate (M), high (H), severe (S) or priority (P) levels of need, depending on the domain.
These increase in intensity and unpredictability.

For Breathing, the levels are: (N), low (L), moderate (M), high (H), severe (S) or priority (P)
For Nutrition — Food and Drink, the levels are: (N), low (L), moderate (M), high (H), severe
(S)

For Continence, the levels are: (N), low (L), moderate (M), high (H)

For Skin and tissue viability, the levels are: (N), low (L), moderate (M), high (H), severe (S)
For Mobility, the levels are: (N), low (L), moderate (M), high (H), severe (S)

For Communication, the levels are: (N), low (L), moderate (M), high (H)

For Psychological and emotional needs, the levels are: (N), low (L), moderate (M), high (H)
For Cognition, the levels are: (N), low (L), moderate (M), high (H), severe (S)

For Behaviour, the levels are: (N), low (L), moderate (M), high (H), severe (S) or priority
(P)

For Drug therapies etc, the levels are: (N), low (L), moderate (M), high (H), severe (S) or
priority (P)

For Altered States of Consciousness, the levels are: (N), low (L), moderate (M), high (H),
or priority (P)

For Other Significant care needs, the levels are: (N), low (L), moderate (M), high (H),
severe (S)

158. In certain cases, an individual may have particular needs that are not easily
categorised by the care domains described here. In such circumstances, it is the
responsibility of the MDT to determine the extent and type of the need and to take
that need into account (and record it in the 12th care domain) when
recommending whether a person has a primary health need.

159.  Where deterioration can be reasonably anticipated to take place in the near
future, this should also be taken into account, in order to avoid the need for
unnecessary or repeat assessments.
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160.  When considering what evidence is needed to support completion of the DST,
a proportionate approach should always be taken. This is further explained in
Practice Guidance note 34.

161.  Although the tool supports the process of determining eligibility and ensures
consistent and comprehensive consideration of an individual’'s needs, it cannot
directly determine eligibility. Indicative guidelines as to threshold are set out in the
tool (for example, if one area of need is at Priority level, then this demonstrates a
primary health need), but these are not to be viewed prescriptively. Professional
judgement should be exercised in all cases to ensure that the individual’s overall
level of need is correctly determined. The tool is to aid decision-making in terms of
whether the nature, complexity, intensity or unpredictability of a person’s needs
are such that the individual has a primary health need (refer to Practice Guidance
note 34).

Well-managed needs

162.  The decision-making rationale should not marginalise a need just because it is
successfully managed: well-managed needs are still needs. Only where the
successful management of a healthcare need has permanently reduced or
removed an ongoing need, such that the active management of this need is
reduced or no longer required, will this have a bearing on NHS Continuing
Healthcare eligibility.

163.  An example of the application of the well-managed needs principle might
occur in the context of the behaviour domain where an individual’s support plan
includes support/interventions to manage challenging behaviour, which is
successful in that there are no recorded incidents which indicate a risk to
themselves, others or property. In this situation, the individual may have needs
that are well-managed and if so, these should be recorded and taken into account
in the eligibility decision.

164. In applying the principle of well-managed need, consideration should be given
to the fact that specialist care providers may not routinely produce detailed
recording of the extent to which a need is managed. It may be necessary to ask
the provider to complete a detailed diary over a suitable period of time to
demonstrate the nature and frequency of the needs and interventions, and their
effectiveness.

165.  Care should be taken when applying this principle. Sometimes needs may
appear to be exacerbated because the individual is currently in an inappropriate
environment rather than because they require a particular type or level of support
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— if they move to a different environment and their needs reduce this does not
necessarily mean that the need is now ‘well-managed’, the need may actually be
reduced or no longer exist.

166. It is not intended that this principle should be applied in such a way that well-
controlled conditions should be recorded as if medication or other routine care or
support was not present (refer to Practice Guidance note 23 for how the well-
managed needs principle should be applied). The multi-disciplinary team should
give due regard to well-controlled conditions when considering the four
characteristics of need and making an eligibility recommendation on primary
health need (refer to paragraph 60).

Making the recommendation of eligibility to the ICB

167. The MDT is required to make a recommendation to the ICB as to whether or
not the individual has a primary health need, bearing in mind that where the ICB
decides that the individual has a primary health need they are eligible for NHS
Continuing Healthcare (refer to Practice Guidance note 34). In coming to this
recommendation, the MDT should work collectively using professional judgement.

168.  The written recommendation needs to be clear and concise whilst providing
sufficient detail to enable the ICB and the individual to understand the underlying
rationale for the recommendation.

169. The recommendation regarding eligibility for NHS Continuing Healthcare
should:

e provide a summary of the individual’'s needs in the light of the identified
domain levels and the information underlying these. This should include the
individual’'s own view of their needs.

e provide statements about the nature, intensity, complexity and unpredictability
of the individual’s needs, bearing in mind the explanation of these
characteristics provided in paragraphs 55-67 of the National Framework.

e give an explanation of how the needs in any one domain may interrelate with
another to create additional complexity, intensity or unpredictability.

e inthe light of the above, give a recommendation as to whether or not the
individual has a primary health need (with reference to paragraphs 55-67 of
this National Framework). It should be remembered that, whilst the
recommendation should make reference to all four characteristics of nature,
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intensity, complexity and unpredictability, any one of these could on their own
or in combination with others be sufficient to indicate a primary health need.

170.  Where an MDT recommends an individual is not eligible for NHS Continuing
Healthcare, a clear rationale that considers the four key characteristics must still
be provided. This must be based on the primary health need test, as set out in
paragraph 60. Care planning for those individuals with ongoing needs, including
the consideration of need for NHS-funded Nursing Care, will still be necessary.

171.  If an MDT is unable to reach agreement on the recommendation this should
be clearly recorded. Please refer to Practice Guidance note 21 and 28 for further
information on the process to be followed by the MDT and Practice Guidance note
34 on what to do if MDT members disagree on domain levels. Please also see
paragraphs 228-239 on interagency disagreements and disputes.

172.  Where an individual and/or their representative expresses concern about any
aspect of the MDT or DST process, the ICB coordinator should discuss this matter
with them and seek to resolve their concerns. Where the concerns remain
unresolved, these should be noted within the DST so that they can be brought to
the attention of the ICB making the final decision.
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Decision-making on eligibility for NHS
Continuing Healthcare by the ICB

173.

174.

175.

176.

177.

ICBs are responsible for decision making regarding NHS Continuing
Healthcare eligibility, based on the recommendation made by the multidisciplinary
team in accordance with the process set out in this National Framework. Only in
exceptional circumstances, and for clearly articulated reasons, should the
multidisciplinary team’s recommendation not be followed.

ICBs should ensure consistency and quality of decision making. The ICB may
ask a multidisciplinary team to carry out further work on a Decision Support Tool
(DST) if it is not completed fully or if there is a significant lack of consistency
between the evidence recorded in the DST and the recommendation made.
However, the ICB should not refer a case back, or decide not to accept a
recommendation, simply because the multidisciplinary team has made a
recommendation that differs from the one that those who are involved in making
the final decision would have made, based on the same evidence.

ICBs should not make decisions in the absence of recommendations on
eligibility from the multidisciplinary team, except where exceptional circumstances
require an urgent decision to be made (refer to Practice Guidance note 39).

ICBs may choose to verify the multidisciplinary team’s recommendation in a
number of different ways. It is expected that whether the verification is done by an
individual or by a panel, this process should not be used as a gate-keeping
function or for financial control. A decision not to accept the multidisciplinary
team’s recommendation should never be made by one person acting unilaterally.
The final eligibility decision should be independent of budgetary constraints, and
finance officers should not be part of a decision-making process.

ICBs should be aware of cases that have indicated circumstances in which
eligibility for NHS Continuing Healthcare should have been determined, and where
such an outcome would be expected if the same facts were considered in an
assessment for NHS Continuing Healthcare under the National Framework (e.g.
Coughlan (refer to Annex B) or those cases in the Health Service Ombudsman’s
report on NHS funding for the long-term care of older and disabled people).
However, they should be wary of trying to draw generalisations about eligibility for
NHS Continuing Healthcare from the limited information they may have about
those cases. There is no substitute for a careful and detailed assessment of the
needs of the individual whose eligibility is in question.
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178.  As part of their responsibility to ensure consistent application of the National
Framework, an ICB may review the pattern of recommendations made by
multidisciplinary teams, in order to improve practice. However, this should be
carried out separately from taking the decision on eligibility in individual cases.
Care must be taken to ensure that any review of the pattern of recommendations
supports compliance with the ‘primary health need’ test set out in this National
Framework.

Communicating the eligibility decision to the individual

179.  Once the eligibility decision is made by the ICB, the individual should be
informed in writing as soon as possible (although this could be preceded by verbal
confirmation where appropriate). This written confirmation should include:

the decision on primary health need, and therefore whether or not the
individual is eligible for NHS Continuing Healthcare;

e the reasons for the decision;
e acopy of the completed DST;
e details of who to contact if they wish to seek further clarification; and

how to request a review of the eligibility decision.

180.  Where an individual is not eligible for NHS Continuing Healthcare, the
outcome letter may also include, where applicable and appropriate, information
regarding NHS- funded Nursing Care or a joint package of care.

181.  Where an individual is eligible for NHS Continuing Healthcare, an indication of
the proposed care package, if known, could be included within this
communication, or if not known at that stage, information on what the next steps
are. Eligibility for NHS Continuing Healthcare is not indefinite, as needs could
change. This should be made clear to the individual and/or their representative.

Timeframe for decision making

182. Itis expected that ICBs will normally respond to MDT recommendations within
48 hours (two working days), and that the overall assessment and eligibility
decision- making process should, in most cases, not exceed 28 calendar days
from the date that the ICB receives the positive Checklist (or, where a Checklist is
not used, other notice of potential eligibility) to the eligibility decision being made.
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183.  In the minority of cases where an assessment of eligibility is being carried out
in an acute hospital setting, the process should take far fewer than 28 calendar
days if an individual is otherwise ready for discharge.

184. When there are valid and unavoidable reasons for the process taking longer,
timescales should be clearly communicated to the person and (where appropriate)
their representative(s). An example of this might occur where additional work is
required to ensure that the DST and supporting evidence submitted to the ICB
accurately reflect the full extent of an individual’s needs. It should also be noted
that the 28 calendar day timescale does not apply to children and young people in
transition to adult services (refer to paragraph 368).
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Care planning and delivery

185.  Where an individual is eligible for NHS Continuing Healthcare, the ICB is
responsible for care planning, commissioning services, and for case management.
It is the responsibility of the ICB to plan strategically, specify outcomes and
procure services, to manage demand and provider performance for all services
that are required to meet the needs of all individuals who qualify for NHS
Continuing Healthcare The services commissioned must include ongoing case
management for all those eligible for NHS Continuing Healthcare, including review
and/or reassessment of the individual's needs.

186. ICBs should operate a person-centred approach to all aspects of NHS
Continuing Healthcare, using models that maximise personalisation and individual
control and that reflect the individual’s preferences, as far as possible, including
when delivering NHS Continuing Healthcare through a Personal Health Budget,
where this is appropriate (refer to paragraphs 320-324).

Case management

187.  Once an individual has been found eligible for NHS Continuing Healthcare, the
ICB is responsible for their case management, including monitoring the care they
receive and arranging regular reviews. ICBs should ensure arrangements are in
place for an ongoing case management role for all those eligible for NHS
Continuing Healthcare, as well as for the NHS elements of joint packages. This
could be through joint arrangements with the local authority, subject to local
agreement. Best practice would be for ICBs to assign a named case manager or
named of point of contact for anyone in receipt of NHS Continuing Healthcare.

188.  The individual should be encouraged to have an active role in their care, be
provided with information or signposting to enable informed choices, and
supported to make their own decisions.

189. In the context of NHS Continuing Healthcare case management necessarily
entails management of the whole package, not just the healthcare aspects. The
key elements of case management, which in any given case might be undertaken
by more than one professional, include:

(a) ensuring that a suitable personalised care plan has been drawn up for, and
with, the individual,
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(b) ensuring that the agreed care and support package continues to meet the
individual's assessed health and associated care and support needs and
agreed outcomes;

(c) where the care plan includes access to non-NHS services, ensuring that the
arrangements for these are in place and are working effectively;

(d) monitoring the quality of the individual’s care and support arrangements and
responding to any difficulties/concerns about these in a timely manner,

(e) acting as a link person to coordinate services for the individual,
() ensuring that any changes in the person’s needs are addressed,;
(9) initiating/undertaking reviews as described in paragraphs 201-211.

190.  Where an individual who is in receipt of NHS Continuing Healthcare becomes
the subject of a safeguarding concern, this must be addressed by the responsible
ICB using the local safeguarding procedures (i.e. where the individual is currently
living). ICBs are reminded of their duties under the Care Act 2014 to co-operate
with the local authority and local authorities are reminded of their responsibilities to
make enquiries and also their responsibility to ensure, where appropriate, that an
individual subject to a safeguarding enquiry has access to independent advocacy.

Care planning

191.  The care planning process is central to the commissioning and provision of
care to meet an individual’'s needs. Responsibility for care planning lies with the
ICB.

192.  Where a person qualifies for NHS Continuing Healthcare, the package to be
provided is that which the ICB assesses is appropriate to meet all of the
individual's assessed health and associated care and support needs. The ICB has
responsibility for ensuring this is the case, and determining what the appropriate
package should be. In doing so, the ICB should have due regard to the individual’s
wishes and preferred outcomes. Although the ICB is not bound by the views of the
local authority on what services the individual requires, any local authority
assessment under the Care Act 2014 will be important in identifying the
individual’'s needs and in some cases the options for meeting them. Whichever
mechanism is used for meeting an individual's assessed needs, the approach
taken should be in line with the principles of personalisation (refer to paragraphs
320-324).
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193.  Care planning for needs to be met under NHS Continuing Healthcare should
not be carried out in isolation from care planning to meet other needs, and,
wherever possible, a single, integrated and personalised care plan should be
developed.

Commissioning and provision

194. ICBs should take a strategic as well as an individual approach to fulfilling their
NHS Continuing Healthcare commissioning responsibilities. ICBs may wish to
commission NHS-funded care from a wide range of providers, in order to secure
high-quality services that meet the individual's assessed needs and offer value for
money. To help inform this approach, ICBs should have an understanding of the
market costs for care and support within the relevant local area. As part of any
joint commissioning strategy that may be in place ICBs and local authorities
should work in partnership, and share information (where appropriate) to enable
them to commission better, innovative and cost-effective outcomes that promote
the wellbeing of their populations.

195.  As with all service contracts, commissioners are responsible for monitoring
quality, access and patient experience within the context of provider performance.
This is particularly important in this instance, as ultimate responsibility for
arranging and monitoring the services required to meet the assessed needs of
those who qualify for NHS Continuing Healthcare rests with the ICB. They should
take into account the role and areas of focus of the Care Quality Commission and,
where relevant, local authority commissioners, of the relevant provider’s services
to avoid duplication and to support the mutual development of an overall picture of
each provider’s performance.

196. ICBs should ensure clarity regarding the services being commissioned from
providers, bearing in mind that those in receipt of NHS Continuing Healthcare
continue to be entitled to access the full range of primary, community, secondary
and other health services. The services that a provider of NHS Continuing
Healthcare-funded services is expected to supply should be clearly set out in the
service specification or contract between the provider and the ICB.

197.  The starting point for agreeing the package and the setting where NHS
Continuing Healthcare services are to be provided should be the individual’s
preferences. In some situations a model of support preferred by individuals will be
more expensive than other options. ICBs can take comparative costs and value for

59



National Framework for NHS Continuing Healthcare and NHS-funded Nursing Care

money into account when determining the model of support to be provided, but
should consider the following factors when doing so:

(@)

(b)

(€)

198.
purely because the responsible commissioner has changed from an ICB to a local
authority (or vice versa).

199.
account relevant national policy and guidance, referring to the NHS England
website.

200.
Continuing Healthcare packages should be sufficient to meet the needs identified
in the care plan. Therefore, it is not permissible for individuals to be asked to make
any payments towards meeting their assessed needs.

The cost comparison has to be on the basis of the genuine costs of alternative
models. A comparison with the cost of supporting an individual in a care home
should be based on the actual costs that would be incurred in supporting a
person with the specific needs in the case and not on an assumed standard
care home cost.

Where a person prefers to be supported in their own home, the actual costs of
doing this should be identified on the basis of the individual's assessed needs
and agreed desired outcomes. For example, individuals can sometimes be
described as needing 24-hour care when what is meant is that they need
ready access to support and/or supervision. ICBs should consider whether
models such as assistive technology could meet some of these needs. Where
individuals are assessed as requiring nursing care, ICBs should identify
whether their needs require the actual presence of a nurse at all times or
whether the needs are for qualified nursing staff or specific tasks or to provide
overall supervision. The willingness of family members to supplement support
should also be taken into account, although no pressure should be put on
them to offer such support. ICBs should not make assumptions about any
individual, group or community being available to care for family members.

Cost has to be balanced against other factors in the individual case, such as
an individual’s desire to continue to live in a family environment (see the
Gunter case in Practice Guidance note 46).

Unnecessary changes of provider or of care package should not take place

To support a personalised approach to commissioning, ICBs should take into

NHS care is free at the point of delivery. The funding provided by ICBs in NHS
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NHS Continuing Healthcare Reviews (at
three and 12 months)

Purpose and frequency of reviews

201.  Where an individual has been found eligible for NHS Continuing Healthcare, a
review should be undertaken within three months of the eligibility decision being
made. After this, further reviews should be undertaken on at least an annual basis,
although some individuals will require more frequent review in line with clinical
judgement and changing needs.

202. Bearing in mind the minimum standards set out above, a guiding principle is
that the frequency, format and attendance at reviews should be proportionate to
the situation in question in order to ensure that time and resources are used
effectively.

203. These reviews should primarily focus on whether the care plan or
arrangements remain appropriate to meet the individual’s needs. It is expected
that in the majority of cases there will be no need to reassess for eligibility.

204. Itis expected that the most recently completed Decision Support Tool (DST)
will normally be available at the review and should be used as a point of reference
to identify any potential change in needs. Where there is clear evidence of a
change in needs to such an extent that it may impact on the individual’s eligibility
for NHS Continuing Healthcare, then the ICB should arrange a full reassessment
of eligibility for NHS Continuing Healthcare.

205.  Where reassessment of eligibility for NHS Continuing Healthcare is required, a
new DST must be completed by a properly constituted multidisciplinary team
(MDT), as set out in this National Framework. Where appropriate, comparison
should be made to the information provided in the previous DST. ICBs are
reminded that they must (in so far as is reasonably practicable) consult with the
local authority before making an NHS Continuing Healthcare eligibility decision,
including any re-assessment of eligibility. This duty is normally discharged by the
involvement of the local authority in the MDT process, as set out in the
Assessment of Eligibility section of this National Framework. ICBs should ensure
an individual’'s needs continue to be met during this reassessment of eligibility
process.
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Role of the local authority in reviews

206. If the local authority is responsible for any part of the care, both the ICB and
the local authority will have a requirement to review needs and the service
provided. In such circumstances, it would be beneficial for them to conduct a joint
review where practicable.

207. Evenif all the services are currently the responsibility of the NHS, it may
sometimes be beneficial for the review to be held jointly by the NHS and the local
authority where there is an indication of a possible need for a care and support
assessment as part of the review process.

Well-managed needs and reviews

208. When undertaking NHS Continuing Healthcare reviews, care must be taken
not to misinterpret a situation where the individual’'s care needs are being well-
managed as being a reduction in their actual day-to-day care needs. This may be
particularly relevant where the individual has a progressive illness or condition,
although it is recognised that with some progressive conditions care needs can
reduce over time. More information on well-managed needs can be found in the
Assessment of Eligibility section in this National Framework.

Outcomes of an NHS Continuing Healthcare review

209. The outcome of an NHS Continuing Healthcare review will determine whether:
(a) the individual's needs are being met appropriately, and

(b) whether eligibility should be reconsidered through reassessment for NHS
Continuing Healthcare.

210. ltis a core principle that neither an ICB nor a local authority should unilaterally
withdraw from an existing funding arrangement without a joint reassessment of the
individual, and without first consulting one another and the individual about the
proposed change of arrangement. Therefore, if there is a change in eligibility, it is
essential that alternative funding arrangements are agreed and put into effect
before any withdrawal of existing funding, in order to ensure continuity of care. Any
proposed change should be put in writing to the individual by the organisation that
is proposing to make such a change. If agreement between the local authority and
the NHS cannot be reached on the proposed change, the local disputes procedure
should be invoked, and current funding and care management responsibilities
should remain in place until the dispute has been resolved. There is a separate
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disputes procedure for when the individual disagrees with the decision (refer to
paragraphs 212-227).

211.  The risks and benefits to the individual of a change of location or support
(including funding) should be considered carefully before any move or change is
confirmed. Neither the ICB nor the local authority should unilaterally withdraw from
funding of an existing package until there has been appropriate reassessment and
agreement on future funding responsibilities and any alternative funding
arrangements have been put into effect. Further details on responsibilities during
changes (including approaches to disputes) are set out in Annex E.
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Text alternative to Figure 2
Eligible for NHS Continuing Healthcare
ICB commissions care plan to meet individual’'s needs

A review should be undertaken within three months of the initial eligibility decision being
made

Review whether the care plan or arrangements remain appropriate to meet the individual’'s
needs

Use the most recently completed DST as a point of reference to identify any potential
change in needs

Is there a clear evidence of a change in needs to such an extent that it may
impact on the individual’s eligibility for NHS Continuing Healthcare?

No: Adjust care plan and arrangements as required to meet the individual's assessed care
needs. See next steps below.
e Further reviews should be undertaken on at least an annual basis, although some

individuals will require more frequent review in line with clinical judgement and
changing needs

e When appropriate: Use the most recently completed DST as a point of reference
to identify any potential change in needs. Follow the section on ‘Is there a clear
evidence of a change in needs to such an extent that it may impact on the
individual’s eligibility for NHS Continuing Healthcare?’

Yes: see next steps below.
e Arrange a full reassessment of eligibility for NHS Continuing Healthcare, including
the completion of a new DST by an MDT

e Where appropriate, comparison should be made to the information provided in the
previous DST

e Following the reassessment, the MDT makes an eligibility recommendation (using
the concepts of nature, intensity, complexity and unpredictability)

e Decision-making on eligibility by the ICB. See next section

Decision-making on eligibility by the ICB
Option 1: Remain eligible for NHS Continuing Healthcare. See next steps below.
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e Further reviews should be undertaken on at least an annual basis, although some
individuals will require more frequent review in line with clinical judgement and
changing needs

e When appropriate: Use the most recently completed DST as a point of reference
to identify any potential change in needs. Follow the section on ‘Is there a clear
evidence of a change in needs to such an extent that it may impact on the
individual’s eligibility for NHS Continuing Healthcare?’

Option 2: Not eligible for NHS Continuing Healthcare. See next steps below.
e ICB and local authority consult one another and the individual about any proposed

change of arrangement

e Any alternative funding arrangements should be agreed and put into effect before
any withdrawal of existing funding in order to ensure continuity of care

e Any proposed change should be put in writing to the individual by the organisation
that is proposing to make such a change
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Individual Requests for a Review of an
Eligibility Decision

212.  The formal responsibility for informing individuals of the decision about
eligibility for NHS Continuing Healthcare and of their right to request a review lies
with that ICB with which the individual is a patient for the purposes of NHS
Continuing Healthcare, in line with current legislation.

213. The ICB should give clear reasons for its decision on whether or not an
individual has a primary health need. The ICB should set out the basis on which
the decision of eligibility was made. The ICB should also explain the
arrangements, and timescales, for dealing with a request to review an eligibility
decision where the individual or their representative disagrees with it.

Local resolution

214.  Where an individual or their representative asks the ICB to review the eligibility
decision, this should be addressed through the local resolution procedure, which is
normally expected to resolve the matter. ICBs should deal with requests for review
in a timely manner. For guidance on this issue please refer to NHS England
website.

215. Al ICBs must have an NHS Continuing Healthcare local resolution process.
They should therefore develop, deliver and publish a local resolution process that
is fair, transparent, includes timescales and takes account of the following
guidelines:

(&) There should be an attempt to resolve any concerns initially through an
informal two-way meaningful discussion between the ICB representative and
the individual and/or their representative. There should be a written summary
of this for both parties. The discussion should be an opportunity for the
individual or their representative to receive clarification of anything they have
not understood. The ICB should explain how it has arrived at the decision
regarding eligibility, including reference to the completed DST and primary
health need assessment. Where required this should also be an opportunity
for the individual or their representative to provide any further information that
had not been considered.

(b) Where a formal meeting involving the individual and/or their representative is
required, this should involve someone with the authority to decide next steps
on behalf of the ICB (e.g. to request further reports, or seek further
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(©)

clarification/reconsideration by the MDT). The individual should be able to put
forward the reasons why they remain dissatisfied with the ICB’s decision.
There should be a full written record of the formal meeting for both parties.
The ICB will agree next steps with the individual or their representative.

Following the formal meeting and outcome of the next steps, the ICB will either
uphold or change the original eligibility decision.

(d) A key principle of the local resolution process is that, as far as possible, if the

ICB does not change the original decision, the individual or their
representative has had a clear and comprehensive explanation of the rationale
for the ICB decision.

(e) Where individuals wish to move straight to a formal meeting this should be

(f)

considered. ICBs should use every opportunity to learn from these meetings,
and should consider how they share their learning with other ICBs.

ICBs may choose to prioritise cases for individuals currently in receipt of care.

Independent review

216.

Where it has not been possible to resolve the matter through the local

resolution procedure, the individual may apply to NHS England for an independent
review of the decision, if they are dissatisfied with:

217.

the decision regarding eligibility for NHS Continuing Healthcare; or

the procedure followed by the ICB in reaching its decision as to the person’s
eligibility for NHS Continuing Healthcare.

When NHS England receives a request for an independent review, they

should contact the relevant ICB to establish what efforts have been made to
achieve local resolution and the outcome. NHS England can consider asking ICBs
to attempt further local resolution prior to the independent review. If using local
processes would cause undue delay, NHS England has the discretion to agree
that the matter should proceed direct to an independent review, without completion
of the local resolution process.

218.

Where NHS England, rather than an ICB, has taken an eligibility decision

which is subsequently disputed by the individual, NHS England must ensure that,
in organising a review of that decision, it makes appropriate arrangements as
regards the manner in which it organises this review so as to avoid any conflict of
interest.
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219.  The key elements involved in considering requests for independent reviews of
NHS Continuing Healthcare eligibility include:

e scrutiny of all available and appropriate evidence as described in the Local
Resolution section;

o afull record of deliberations of relevant panel meetings, made available to all
parties (subject to any legal restrictions on sharing such documentation); and

e clear and evidenced written conclusions on the process followed by the NHS
body and also on the individual’s eligibility for NHS Continuing Healthcare,
together with appropriate recommendations on actions to be taken. This
should include the appropriate rationale related to this guidance.

220. NHS England is responsible for convening independent review panels
consisting of:

e Anindependent chair (appointed by NHS England);

e An ICB representative (who is not from the ICB that made the decision which
is the subject of the review);

e Alocal authority Social Services representative (who is not from a local
authority where all or part of the ICB involved in the decision is located).

221.  All parties involved should be able to view and comment on all evidence to be
considered under the relevant disputes procedure (subject to any legal restrictions
on sharing such documentation). Where written records or other evidence are
requested, the ICB making the request should ensure that those providing the
evidence are aware that it will be made available to those involved in the
independent review panel. Where, in exceptional circumstances, those providing
written records place any restrictions on their availability to all parties, the position
should be discussed with the chair of the relevant disputes resolution body. The
chair should consider the most appropriate way forward to ensure that all parties
can play a full and informed role in the process.

222. Independent review panels have a scrutiny and reviewing role. It is therefore
not necessary for any party to be legally represented at independent review panel
hearings, although individuals may choose to be represented by family, advocates,
advice services or others in a similar role if they wish.

223. The role of the independent review panel is advisory, but its recommendations
should be accepted by NHS England (and subsequently by the ICB) in all but
exceptional circumstances (see Annex D). The individual’s rights under the
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existing NHS and social services complaints procedures remain unaltered by the
above.

224. Following an independent review panel, if the original decision is upheld but
there is still a challenge the individual has the right to make a complaint to the
Parliamentary and Health Service Ombudsman.

225. On some occasions, NHS England may receive requests for an independent
review or other challenge from a close relative, friend or other representative who
does not have lasting power of attorney (LPA) or deputy status. Where the
individual has capacity, the ICB should ask them whether this request is in
accordance with their instructions, and where they do not have capacity, a ‘best
interests’ process should be used to consider whether to proceed with the request
for an independent review or other challenge.

226. NHS England does have the right to decide in any individual case not to
convene an independent review panel. It is expected that such a decision will be
confined to those cases where the individual falls well outside the eligibility criteria,
as set out in the standing rules, or where the case is very clearly not appropriate
for the independent review panel to consider (see Annex D). Before taking such a
decision, NHS England should seek the advice of an independent review chair
who may require independent clinical advice. In such cases where a decision not
to convene an independent review panel is made the individual, their family or
carer should receive a clear written explanation of the basis for this decision,
together with a reminder of their rights under the NHS complaints procedure.

227. ICBs should consider publishing local processes and timescales for
responding to complaints and concerns relating to NHS Continuing Healthcare on
issues that fall outside of the independent review panel process.
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Inter-agency disputes

Disputes between local authorities and ICBs within an ICS
footprint

228. Collaboration between partners (including local government and NHS) within
an integrated care system is essential to sustain joined-up, efficient and effective
services. Draft guidance published by NHS England for ICBs, the Integrated Care
Systems Design Framework, sets out that a key function of the ICB is to establish
joint working arrangements which embed collaboration with partners when
commissioning services, which includes NHS Continuing Healthcare.

229.  Statutory responsibility for NHS Continuing Healthcare within an ICS will be
with an Integrated Care Board (ICB). The ICB will be comprised of executive
members as well as a number of ordinary members. ICBs must set out in their
constitution the process for nominating and appointing ordinary members. As a
minimum, this includes the following, though ICBs can go beyond this:

e atleast one member nominated by NHS trusts and foundation trusts that
provide services within the ICS area;

e atleast one member drawn from primary medical services (general practice)
providers within the ICB area;

e atleast one member drawn from the local authority, or authorities, with
statutory social care responsibility whose area falls wholly or partly within the
area of the ICB.

230. ICBs are unitary bodies. Ordinary members bring knowledge and a
perspective from their sectors but do not act as delegates or representatives from
that sector. The board should conduct its business in a way that builds consensus
and should seek to achieve consensus on decisions. ICB decision making should
favour the interests of the local community as a whole, rather than any particular
organisation. More information about this, including about an ICB’s constitution,
can be found in the NHS E guidance.

231. ICBs must cooperate with other organisations within their footprint. ICBs are
encouraged to establish joint working arrangements with these organisations
which embed collaboration, to meet the health needs of the local population,
including for NHS Continuing Healthcare. This includes collaborative working with
relevant local authorities with statutory social care responsibility whose area falls
wholly or partly within the area of the ICB (see also Practice Guidance 47 and 48).
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232. Nevertheless, there may be instances where disputes arise. A fundamental
principle is for ICBs and local authorities to minimise the need to invoke formal
inter-agency dispute resolution procedures by, for example:

(a) all parties following the guidance set out in this National Framework;

(b) agreeing and following local protocols and/or processes which make clear how
the ICB discharges its duty to consult with the local authority (refer to
paragraph 22) and how the local authority fulfils its role as an important
partner in the NHS Continuing Healthcare process, (refer to paragraphs 26-
31);

(c) developing a culture of genuine partnership working in all aspects of NHS
Continuing Healthcare;

(d) ensuring that eligibility decisions are based on thorough, accurate and
evidence-based assessments of the individuals’ needs;

(e) always keeping the individual at the centre of the process and ensuring a
person-centred approach to decision-making;

() always attempting to resolve inter-agency disagreements at an early and
preferably informal stage;

(g) dealing with genuine disagreements between practitioners in a professional
manner without drawing the individual concerned into the debate in order to
gain support for one professional’s position or the other;

(h) ensuring practitioners in health and social care receive high-quality joint
training (i.e. health and social care) which gives consistent messages about
the correct application of the National Framework.

Individuals must never be left without appropriate support while disputes
between statutory bodies about funding responsibilities are resolved.

233. ICBs and local authorities in each local area must agree a local disputes
resolution process to resolve cases where there is a dispute between them about:

e adecision as to eligibility for NHS Continuing Healthcare, or

e where an individual is not eligible for NHS Continuing Healthcare, the
contribution of an ICB or local authority to a joint package of care for that
person, or
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e the operation of refunds guidance (see Annex E).

234. When developing and agreeing local inter-agency disagreement and dispute
resolution protocols, ICBs and local authorities should ensure that they
encompass the following elements:

e A brief summary of principles including a commitment to work in partnership
and in a person-centred way.

e The ICB duty to consult with the local authority (refer to paragraph 22) and the
expectation that the local authority works jointly with the ICB in carrying out the
NHS Continuing Healthcare process (refer to paragraphs 26-31). This should
include arrangements for situations where the local authority has not been
involved in the MDT and in formulating the recommendation.

e An ‘informal’ stage at operational level whereby disagreements regarding the
correct eligibility recommendation can be resolved — this might, for example,
involve consultation with relevant managers immediately following the MDT
meeting to see whether agreement can be reached. This stage might include
seeking further information/clarification on the facts of the case or on the
correct interpretation of the National Framework.

e A formal stage of resolving disagreements regarding eligibility
recommendations involving managers and/or practitioners who have
delegated authority to attempt resolution of the disagreement and can make
eligibility decisions. This stage could involve referral to an inter-agency NHS
Continuing Healthcare panel.

e If the dispute remains unresolved, the dispute resolution agreement may
provide further stages of escalation to more senior managers within the
respective organisations.

e Afinal stage involving independent arbitration. This stage should only be
invoked as a last resort and should rarely, if ever, be required. It can only be
triggered by senior managers within the respective organisations who must
agree how the independent arbitration is to be sourced, organised and funded.

e Clear timelines for each stage.

e Agreement as to how the placement and/or package for the individual is to be
funded pending the outcome of dispute resolution and arrangements for
reimbursement to the agencies involved once the dispute is resolved.
Individuals must never be left without appropriate support whilst disputes
between statutory bodies about funding responsibility are resolved.
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e Arrangements to keep the individual and/or their representative informed
throughout the dispute resolution process.

e Arrangements in the event of an individual requesting a review of the eligibility
decision made by the ICB.

235. It should be remembered that decisions regarding eligibility for NHS
Continuing Healthcare are the responsibility of the ICB, who may choose to make
their decision before an inter-agency disagreement has been resolved. In such
cases it is possible that the formal dispute resolution process will have to be
concluded after the individual has been given a decision by the ICB.

236. Where disputes relate to local authorities and ICBs in different geographical
areas, the dispute resolution process of the responsible ICB should normally be
used in order to ensure resolution in a robust and timely manner.

Disputes regarding ‘responsible commissioner’ or ‘ordinary
residence’

237. In situations where there is a dispute between ICBs regarding responsibility for
an individual, then the underlying principle is that there should be no gaps in
responsibility as a result. No treatment should be refused or delayed due to
uncertainty or ambiguity as to which ICB is responsible for funding an individual’s
healthcare provision. Nor should there be undue delays in making payments to
providers, with costs to be met by one or more of the ICBs in dispute on a ‘without
prejudice’ basis where disputes cannot be resolved quickly at a local level. Where
the ICBs are unable to resolve their dispute using the binding rules set out in the
NHS England ‘Who Pays?’ guidance, the matter should be referred to NHS
England for informal advice. If a matter remains under dispute, the formal dispute
resolution process set out at Appendix 4 of ‘Who Pays?’ can be invoked.

238. The Care Act 2014 (sections 39-41), associated regulations! and chapter 19 of
the Care and Support Statutory Guidance, set out and give guidance on updated
rules regarding ‘ordinary residence’, which is the key concept in determining which
local authority is responsible for assessing and addressing the care and support
needs of individuals and their carers. As with ‘responsible commissioner’ guidance

1 The Care and Support (Ordinary Residence) (Specified Accommodation) Regulations 2014 and The Care
and Support (Disputes Between Local Authorities) Requlations 2014
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a key principle is that individuals should not be left without support whilst any
disagreement about which local authority is responsible is resolved.

239. ICBs and local authorities in each local area must agree a local dispute
resolution process to resolve cases where there is a dispute between them about
eligibility for NHS Continuing Healthcare, about the apportionment of funding in
joint funded care/support packages, or about the operation of refunds guidance
(see Annex E). Disputes should not delay the provision of the care package, and
the protocol should make clear how funding will be provided pending resolution of
the dispute. Where disputes relate to local authorities and ICBs in different
geographical areas, the dispute resolution process of the responsible ICB should
normally be used in order to ensure resolution in a robust and timely manner. This
should include agreement on how funding will be provided during the dispute, and
arrangements for reimbursement to the agencies involved once the dispute is
resolved. Individuals must never be left without appropriate support whilst disputes
between statutory bodies about funding responsibility are resolved.
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Fast Track

240. There are a number of end-of-life pathways which may be appropriate within
local health and care systems and therefore not everyone at the end of their life
will be eligible for, or require, NHS Continuing Healthcare. Care planning and
commissioning for those with end of life needs should be carried out in an
integrated manner, as part of the individual's overall end of life care pathway and
taking into account individual preferences. The Government’s End of Life Care
Choice Commitment sets out what everyone should expect from their care at the
end of life, and the action being taken to make high quality and personalisation a
reality for all.

Fast Track Pathway Tool for NHS Continuing Healthcare

241. Individuals with a rapidly deteriorating condition and the condition may be
entering a terminal phase, may require ‘fast tracking’ for immediate provision of
NHS Continuing Healthcare.

242.  The intention of the Fast Track Pathway is that it should identify individuals
who need to access NHS Continuing Healthcare quickly, with minimum delay, and
with no requirement to complete a Decision Support Tool (DST). Therefore, the
completed Fast Track Pathway Tool, with clear rea