Staff Guidance: 
Protocol for Deprivation of Liberty in community settings 
Date: 13 May 2019
Summary of Protocol: Key Steps at a glance
Step 1: Identifying a deprivation
1. Is the person (P) living in a community setting?
2. Is P aged 16 yrs or over?
3. Does the circumstance satisfy the Acid test?




Step 2: Immediate Actions1. Put a CoP contact in team tray and allocate a social worker
2. Review care needs and support plan 
3. Check and confirm if the care is imputable to the state
4. Undertake MCA
5. Review risk assessment and management plans
6. If P lacks capacity, proceed to BIA
7. Seek legal advice to consider if Mrs L Exemptions apply
8. Inform  / consult with P, family, NOK, advocate











Step 3: Prepare documentation for Court
Prepare and send the following to the Community DoLS Inbox from where they will be sent to Legal team:
1.  CoP Form 11 / CoP Form 3 & CoP Form 24
2. Completed MCA
3. BIA judgement  decision / minutes of meeting
4. Update support plan
5. Letter from GP confirming "unsound mind" status
6. Copies of any LPA / Deputy orders








Step 4: Prepare for complicating factors
1. Family disputes
2. Any Safeguarding concerns 
3. Funding disputes
4. Delay in obtaining GP letter
5. Delay in appointing a 1.2 Rep / advocate and others







1. Introduction 
The Deprivation of Liberty Safeguards (DOLS) scheme is used to assess and authorise deprivations of liberty in institutional settings such as care home, hospice and hospitals. However, a deprivation of liberty that is attributable to the state can also occur in community settings such as people's own home, supported living arrangements and other domestic settings.

The Supreme Court judgement known as the Cheshire West Ruling in March 2014 introduced the notion of an “acid test” for people who may lack the capacity to consent to, or refuse their care arrangements, determined by the following questions:
· Is the person free to leave?
· Is the person subject to complete or continuous supervision and control?

2. Identifying people who may be deprived of their liberty within a community setting
People who are at risk of their liberty being deprived while living at home, in supported living or any other domestic setting are those who are:
· not able to consent to or refuse the  care arrangements
· not free to leave
· subject to complete or continuous supervision and control

In community settings, deprivations of liberty can be considered for persons aged 16 years and over.

3. Immediate actions required
In cases of individuals suspected of being deprived of their liberty, the worker must report to the Team Manager who will take the following actions in the event they have not already been done recently enough to still be relevant:
· Raise a contact in the team tray for an assessment or a review of the current situation.
· Ensure a social worker is allocated to undertake an urgent assessment of needs or review of current care and support plan.
· Ensure a social worker is allocated to undertake a mental capacity assessment in relation to care and support.
· Ensure a social worker is allocated to undertake a Best Interest Assessment in relation to any specific restriction imposed by the care and support.

4. Assessment / Review
The purpose of the assessment / review is to establish the following factors:
· Does the person have eligible care and support needs, in line with the Care Act 2014?
· Is the proposed care and support necessary and proportionate to meet the assessed needs?
· Is the proposed care and support in the person best interest?
· Is the proposed care and support the least restrictive option available?
· Does this case benefit from the Mrs L Exemptions. 

5. Mrs L Exemptions 

In the case of W City Council v Mrs L the Court considered when a deprivation of liberty in the home may either not quite cross into being a deprivation of liberty or, even if it is a deprivation, when it is no longer imputable to the state. Should the Mrs L exemptions apply the deprivation of liberty need not be brought to the Court. The Court has not provided much clarity on when the Mrs L exemptions apply but the below points are key indicators. 

· Is the restriction taking place in P’s own home or the family home?
· Is the LA’s care provision light touch? (As a guide anything up to and including 4 calls a day is light touch.)
· Is the care package successfully meeting the needs?
· Have there been any failures of care or incidents of real concern in the past year?
· Are there no objections from P or family?
· When P is asking to go out into the community, are family facilitating this as much as is possible?

If none of the above questions result in any concerning answers then the matter is likely covered by the Mrs L exemptions and need not be brought to Court as a community deprivation of liberty. If you or your manager is unsure consult the legal department. If a case does benefit from the Mrs L exemptions record this clearly on the case file. 

6. Administrative procedures
In preparation for an application to the Court of Protection, the following actions are required by the worker:
· Inform the individual and family members, next of kin, advocate who may be involved in the care of the individual.  
· Consult  the family member involved if he or she is able to  act as a rule 1.2 representative for the individual through the Court of Protection application process.  Family members, are generally trusted by the Court as capable of performing this role. In most cases it involves commenting on what P would have felt important were they capacitated and a basic comment on the proposed care package;
· In cases where there are no suitable family members to consult, an independent Mental capacity Advocate will be commissioned by the council to represent the individual.
· In order to seek the authorisation from the Court of Protection for the deprivation of liberty that is occurring, the worker will complete :
CoP Form 11: https://www.gov.uk/government/publications/form-copdol11-application-to-authorise-a-deprivation-of-liberty-sections-4a3-and-162a-of-the-mental-capacity-act-2005
and
COP3 form:  https://www.gov.uk/government/publications/make-a-report-on-someones-capacity-to-make-decisions-form-cop3


· The completed application forms should be sent electronically to Community DoL Inbox : communitydol@hillingdon.gov.uk  from where they will sent to the   LBH Legal team  at: bmolloy@hillingdon.gov.uk or tboden@hillingdon.gov.uk along with the following documents:
i. Mental capacity assessment regarding decisions around understanding care needs and where to live;
ii. Copy of Best Interest meeting minutes / decision;
iii. Updated support plan, including a signed and dated detailed support plan from placement ;
iv. Letter from the service user’s GP confirming clients ‘unsoundness of mind’ status
v. Copies of any LPA / Deputy orders 
vi. A form COP24 setting out the basic background, why the current placement is in P’s best interests, any alternatives considered, identifying a 1.2 representative where possible and justifying that choice. 

6. Additional administrative procedures
6. The worker will also be required to provide a variety of additional information, should the court deem it necessary:
i. If the proposed placement has not yet taken place, information about any transition plan;
ii. If the service user is already living at the placement, the date they moved there, where s/he lived before, why the move took place, and how the move was working;
iii. Any recent change or planned change in the care package and the reasons for the change.
iv. An explanation as to why any identified sedation or restraint is or may be used, and why this was the least restrictive measure to deal with the relevant issue;
v. Information as to any tenancy agreement, and who has the authority or needs to apply for the authority to sign it on the service user's behalf;
vi. Confirmation that the CoP application is not controversial i.e. there are no disputes from family / professionals as to the best interests of the customer
vii. Information regarding the participation of family and friends over the years, the nature of the care they have provided, their approach to issues relating to its provision in the past, and the reasons why it is thought that they will provide objective and balanced support for the service user in his / her best interests;
viii. Obtain views from family and friends as to why they support the care package and set these out individually;
ix. Highlight any conflicting interests e.g. between different service users within the current / proposed placement;
x. Provide an analysis of and reasons for any restrictive practices – these should be in the form of care records, care plans;
xi. A short statement from the service user’s carers.


7. Prepare for complicating factors
Prior to and during the case proceeding to court, the worker will need to assess the risk of any complicating factors arising in the procedure and consult the Team manager / Legal team for advice and guidance:
7. Family disputes;
8. Any Safeguarding concerns that may arise as the preparation for court is underway;
9. Funding disputes;
10. Delay in obtaining GP letter;
11. Delay in appointing a 1.2 Rep / advocate and others.
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