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Framework for determining capacity to consent

to sexual relationships for adults with a learning disability
Background

Local Context

Anecdotal evidence suggests that local community learning disability teams within Hampshire Partnership NHS Trust receive referrals following concerns that a relationship between two (or more) parties may not be mutually consensual. Furthermore, that one or more parties lack “capacity” to make informed choice within their personal/sexual relationship. This ultimately may lead to allegations of abuse on both sides and raise issues regarding the protection of vulnerable adults. This sometimes can be perceived to conflict with contemporary service philosophies of person centred approaches and promoting individual’s choices and rights.

Services are expected to respond within short timescales and provide assessments to prove/disprove capacity and assist in safeguarding the welfare of the perceived vulnerable individuals via risk assessment and management strategies. While consent in the context of sexual/personal relationships is based on the broad principles of consent to treatment, assessment in this area is inherently problematic.

A small group of practitioners from Hampshire Partnership NHS Trust have been developing guidance to support people being placed in the difficult position of making clinical judgments of this nature. It is intended that a pilot study will be carried out on clients being supported by community learning disability teams within Hampshire Partnership NHS Trust and partner organisations e.g. Portsmouth City Community Learning Disability Team.
Principles of guidance

Assessing sexual consent capacity issues in people with learning disabilities is clearly an ethical minefield. There is a danger that people with learning disabilities, could be subjected to unnecessary intervention within their personal and sexual relationships by professionals and carers.  The decision as to whether further assessment and/or intervention is warranted must be informed by the service user(s) themselves. Where this is not possible a multi agency decision would need to be made that to intervene is in the individual(s) ‘best interests’ and that not to do so would be a failure in services ‘duty of care responsibilities’. This framework seeks to provide guidance on how to make a judgement as to whether the person with learning disabilities is participating in a relationship in an informed and consensual manner and/or whether there are any vulnerability or abuse issues. In this context the aim is to protect the rights of service users whilst working from a sound ethical judgement base within the parameters of the law.

This guidance is also based on the current available literature in the field as summarised in the historical, legal & research context (Appendix One), while the assessment for determining verbal informed consent is based on that developed by the YAI/National Institute for People with Disabilities Network (USA), which follows the principles of the research.

Who this applies to 

This guidance is applicable to adults (over 16) with a learning disability about whom there may be concerns as to their vulnerability within a personal relationship. As a guide, this may be where there are concerns about:

· Voluntariness

· Harm

· Exploitation/Abuse

· Ability to act appropriately.

The assessment process aims to establish:

1) The individual’s sexual knowledge.

2) The dynamics of that particular relationship which may affect the individual’s ability to correctly use their knowledge (for example, in abusive/exploitative relationships) and taking into account any environmental and background factors.

3) Their capacity to make an informed decision in the context of their current relationship(s). 

A qualified healthcare professional should perform the assessment; in practice this may be a learning disability nurse or a clinical psychologist. 

N.B. This does not prohibit other healthcare professionals from undertaking this assessment. Healthcare Support Workers may contribute to the assessment process but ultimately the accountable practitioner must make any clinical judgements. It is important to ensure that the assessment will not conflict with/prejudice police evidence or social services involvement. The assessment process must be suspended (pending review) if a police investigation or protection of vulnerable adults investigation are being undertaken. 

Assessment of Capacity to Consent to a Sexual Relationship
In the assessment of a person’s ability to consent to an intimate or sexual relationship, a number of factors must be considered. Firstly, the adequate level of knowledge regarding the nature of the sexual act and the possible consequences. This may address different levels of intimacy. Secondly, the ability to use the knowledge in this specific relationship, considering the dynamics of the individual’s relationship with their partner(s). 

It is not recommended that assessment is conducted by only interviewing the carer or the individual. It is recommended that assessment is a thorough Multi Disciplinary Team/Agency process of gathering evidence to justify the decision. When assessing someone’s ability to make an informed decision it is necessary to take into account any factors that may impact upon someone’s decision making skills, or ability to inhibit responses e.g. communication difficulties medication effects, use of alcohol, acquired brain injury, dementia, psychiatric disorders. The presence of these should be considered fully and appropriate specialist opinion sought if appropriate e.g. Speech and Language Therapy or Psychiatry.

As a model, assessment should take into consideration the areas as detailed in the diagram below. The person assessing the person’s capacity should consider all of these areas in making a judgement about an individual’s situation. It is important sexual knowledge assessments are not attempted until a therapeutic relationship is established as the individual being assessed may provide false responses as they may try to please the assessor or feel embarrassment.



Assessment Areas

Background Information/Environment: There are a number of tools that are available to assist in gathering relevant information regarding background history and environmental issues (see Appendix Two). The clinician should choose the most appropriate tools, or tools they are confident to use, to inform their judgement about the abilities of the individual.

Relationship Dynamics: As a general principle the person must show by their behaviour that they have the ability to participate voluntarily in a relationship, can protect themselves from harm and exploitation, are not experiencing abuse, can leave a situation or stop a specific sexual behaviour if so desired, and have an understanding of appropriate times and places for intimate activity. This will be dependent upon the person’s assertiveness skills and ability to protect themselves, and their partners influence upon them, e.g. power imbalance, false promises, money, inducements, etc. This will need to be considered as to how it impacts upon their ability to use their knowledge to make a decision. It is acknowledged that many people without learning disabilities, for a variety of reasons, choose to stay in abusive relationships. However, people with learning disabilities are frequently more vulnerable and require support to protect them. A proforma (Appendix Three) provides suggested issues for consideration. 

Social Competence: There are a number of tools that are available to assist in gathering relevant information regarding background history and environmental issues (see Appendix Two). The clinician should choose the most appropriate tools, or tools they are confident to use, to inform their judgement about the abilities of the individual.
Sexual Knowledge: This involves an assessment of the person’s capacity to understand and weigh up the information about the sexual activity in question. This includes assessment of 

· Awareness of the sexual act and their choice in it

· Awareness of pregnancy and sexually transmitted disease

· Understanding of need for restriction of sexual behaviour as to time place or behaviour

· Understanding of the law and it’s consequences

· Understanding of risk and capability of making a plan to remove themselves form the situation

This level of assessment may lead the clinician to a judgment about the person’s ability to consent and participate in more intimate sexual behaviour e.g. sexual intercourse. It should be noted that this assessment is a verbal assessment. If a person is unable to verbally communicate their choices and decisions a Speech & Language Therapy assessment is vital in determining if other means of communication are effective, as legally this would be seen as impeding choice (see above). In this case the Verbal Informed Consent Assessment Tool may be used (Appendix Four).

Conclusion of Assessment

The aim of this assessment process is to provide a framework for obtaining further information where there is some suggestion or concern that one of the individuals may not be fully consenting. The clinician completing the assessment should use their judgement about when and how to involve the Multi Disciplinary Team (MDT). This is likely to depend on the details of the current situation, the level of risk, the potential physical or emotional impact, personal characteristics and skills of the person with learning disabilities and legal considerations. Where there is any doubt about these issues, the MDT should be involved prior to assessment to agree how best the assessment should be carried out.

In gathering the information required for the assessment the clinician will use their judgement as to how to weight the assessment. For example, for someone with a more severe level of learning disability it may not be possible to question them directly about their sexual knowledge and the conclusions may therefore be based more on background information and knowledge about the person’s behaviour and abilities in different situations. The level of information able to be gathered will have implications for the clinician’s judgement about what the person may or may not be able to consent to.   

The assessment is not a tool that forms any kind of legally recognised decision or conclusion, but is based on information about what would be “best practice” in conducting this kind of assessment, so as to provide the right kind of information on which to base a clinical opinion. Additionally, it is not suggested that this framework covers everything that may be necessary in any given situation, and it may be necessary to use this in conjunction with other MDT assessments. 

The information gathered during the assessment should allow the clinician to make a clinical judgement about what behaviour the person has the capacity to consent to, and in what situations. This should include recommendations about what measures may be taken to improve their ability to consent, as well as any safeguards that need to be in place. There should be explicit reference to assessment and management of risk.

Following the completion of this framework it is likely that the clinician completing the assessment may wish to call an MDT meeting to discuss the process of assessment, information obtained and conclusions reached. This should certainly be the case if the MDT has been involved prior to assessment. It should then be up to the MDT to agree with the conclusions, suggest further areas for assessment or consider a different course of action entirely. If there are any concerns about the validity of the information obtained then this needs to be highlighted and discussed within an MDT framework.

Following completion of the assessment, and during an MDT meeting if appropriate, an Action Plan should be drawn up. This should include details of any further assessment work required, recommendations about interventions, and details of who the information from the assessment is going to be shared with, and how. It should be clear in the action plan who will be responsible for the actions, and by when. 

Important

It should be noted that this assessment does not provide an answer to whether a person can consent to relationships per se. Rather, it provides a clinical opinion about a specific relationship at a specific time, in a specific context. Should the situation change at all then it is likely to be necessary to assess the situation again, although some of the same information may still be relevant.
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Relationship Dynamics





Is it voluntary?


Are they protected from harm occurring?


Are there signs of exploitation or abuse?


Can they choose an appropriate time and place?





Environment


Understanding of public/private


Home environment


Routine 


Carers’ responses/attitudes


Level of support or supervision available


Activities/occupation


Quality of life





Background information


Demographic


Previous relationships


Physical and Mental Health


History of abuse/unacceptable behaviours


Family


Current partner and details of relationship








Social competence


Social network


Ability to form and maintain relationships.


Assertiveness skills.


Communication skills


Self esteem








Sexual Knowledge


Body parts


Different relationships


Responsibilities


Public and private behaviours


Partner selection and discrimination, e.g. is affection directed at inappropriate people


Awareness of the sexual offences act


Awareness of pregnancy and STI’s


Understanding the law and consequences


Understanding of risk and ability to manage it





Consent 
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