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Part 1 – Policy

1. Glossary 
	AMHP
	Approved Mental Health Professional

	C
	Chapter



	CoP
	Mental Health Act 1983 Code of Practice (as amended 2015)



	CQC
	Care Quality Commission



	CTO
	Community Treatment Order

	GP
	General Practitioner

	IMCA
	Independent Mental Capacity Advocate

	IMHA
	Independent Mental Health Advocate



	KCC
	Kent County Council

	KMPT
	Kent & Medway NHS & Social Care Partnership Trust



	LSSA 


	Local Social Services Authority

	MCA
	Mental Capacity Act 2005

	MHA
	Mental Health Act 1983 (as amended 2007)

	MHRT
	Mental Health Review Tribunal

	NELFT
	North East London NHS Foundation Trust

	s
	Section 


2. Purpose of Policy and Practice Guidance
2.1. This policy and practice guidance is in accordance with the recommendations made in 
        the Mental Health Act 1983 Code of Practice (CoP) namely, that: 
“…All local authorities (LSSAs) should provide clear practical guidance to help the Approved Mental Health Practitioner (AMHP) decide whether to make an application and how to proceed…” (s5.17, CoP).
And 

“…LSSAs should provide clear practical guidance to help the AMHP decide whom it is appropriate to nominate when making an application to displace a Nearest Relative…” (s5.20, CoP). 
2.2. This Policy has been reviewed to reflect: 

      2.2.1.  The changes to:
· The Care Act 2014

· The MHA Code of Practice (2015) 

· The Reference Guide to the MHA (2015) 

· The General Data Protection Regulations 2018
    2.2.2.   The development of KCC’s Nearest Relative register 

    2.2.3.   The s75 Partnership Agreement between Kent & Medway NHS & Social Care 

                 Partnership Trust (KMPT), which resulted in the management of the AMHP 

                 Service returning to KCC.
2.3. All actions and decisions made in respect of the duties relating to the Nearest 
       Relative must:

2.4. This policy and practice guidance MUST be read in conjunction with:
· The Mental Health Act 1983 (Amended 2007)
· Human Rights Act 1998 
· The Mental Capacity Act 2005 (Amended 2009) (MCA)
· The Care Act 2014
· The MHA Code of Practice (Amended 2015)
· The Reference Guide to the MHA
· Data Protection Act 2018
· General Data Protection Regulations 
· Kent County Councils’ (KCC) Approved Mental Health Professional (AMHP) Operational Policy and Guidance
· KCC’s Mental Capacity Act & Deprivation of Liberty Safeguards Policy and Practice Guidance 
· KCC’s Supporting Carer’s Policy and Practice Guidance
· Nearest Relative Protocol 
· Nearest Relative Process 
3. Guiding Principles of MHA
3.1. People taking decisions and actions under the MHA must:

4. Scope
4.1. All members of staff of KCC
5. Identifying who the Nearest Relative is (s26, MHA) 

5.1. An individual cannot choose his/her Nearest Relative (s26 (3), MHA).

      The AMHP must:

· Apply the legal criteria laid out in both s26, MHA and s33, Reference Guide to the

     MHA to the individual’s social situation.

5.2. Identifying who the Nearest Relative is of an individual can be a complex task. 

       The legislation recognises these difficulties, as it makes the point that:

       The AMHP only has to:

· Identify “…the person (if any) appearing to be the nearest relative…” (s11(3), MHA) 
AND 
· “…there is no requirement for the AMHP ‘to don the mantle of Sherlock Holmes’…” (s11(4)(b), MHA) in order to identify who, the Nearest Relative is

5.3. The Nearest Relative for the purposes of the MHA is not necessarily the same person
        as the individual’s ‘next of kin’ or even their ‘carer’ (s5.1, CoP). 


5.4. Where the Nearest Relative is the individual’s carer it is essential his/her needs are
       not only assessed but also, where relevant, s/he is provided with support to meet

       his/her needs (s4.42, CoP; C.10 & C.20, Care Act 2014).

5.5. The identity of the Nearest Relative may automatically change with the passage of 
       time e.g., when the Nearest Relative dies, the individual enters into marriage or 
       another relative (higher up the list) reaches the age of 18. 

5.6. The identity of the Nearest Relative may change because the Nearest Relative 
       delegates their rights and responsibilities to another person or KCC

5.7. In view of the specific legal criteria, an individual may be deemed to not have a
       Nearest Relative e.g., when his/her only living relative lives abroad (s26(5)(a), MHA). 
5.8. Where a child or young person is in the care of KCC (subject to a Care Order under 
       the Children Act 1989) and therefore, it has full ‘parental responsibility’, KCC will be 
       his/ her Nearest Relative (s27, MHA). 

5.9. Where an ‘illegitimate’ child (i.e., born outside of marriage) is made ‘legitimate’ by a 

       subsequent marriage between his/her mother and father, this gives the father parental 
       responsibility. Also, this is then not lost through divorce.

5.10. Where an ‘illegitimate’ child’s parents are not and never have been married to 

       each other the father may acquire parental responsibility by: 


5.11. Where the child’s father does not have parental responsibility, he may still be their 

         Nearest Relative by:


5.12. When the individual becomes an adult the issue of whether or not his/her father had 

         parental responsibility for him/her as a child is irrelevant to the operation of s26,  

         MHA 

5.13. Where a child or young person has been appointed a Guardian or is subject to a 
         ‘residence order’ that person shall be his/her Nearest Relative (s28. MHA).

5.13. The fact that the Nearest Relative is mentally disordered, mentally incapable, 
         detained under the MHA or sentenced to a period of imprisonment does not 
         automatically disqualify him/her (s26(3), MHA). 
6. Rights and responsibilities of the Nearest Relative
6.1. The role of the Nearest Relative is a key safeguard for the protection of the rights and 
       welfare of an individual who has a mental disorder.
6.2. The Government intended the Nearest Relative to be:

· An independent actor with a mind of his/her own 
 

6.3. The Nearest Relative has the power:
· To exercise “functions of a public nature” as this role is defined as a “public authority” (s6(3)(b), Human Rights Act 1998).
6.4. The Nearest Relative can:

· Ask KCC to make arrangements for an AMHP “…to consider the (individual’s) case with the view to making an application for his/her admission to hospital…” (s13(4), MHA)

6.5. The Nearest Relative can:

· Apply for the individual to be admitted to hospital for an assessment and/or treatment under the MHA (s2 or s4, MHA)
6.6. The Nearest Relative can:
· Apply for the individual to be accepted into Guardianship (s7, MHA)
6.7. The Nearest Relative has the right:
· To be informed (where practicable) prior to an application for assessment and/or treatment (s2 or s4, MHA) being made (s11(3), MHA).

6.8. The Nearest Relative has the right:
· To be consulted prior to an application for s3, MHA or Guardianship (s7, MHA) being made (s11(4)(b), MHA).

6.9. The Nearest Relative can: 
· Object to an application being made by an AMHP 

6.10 The AMHP can:
· Apply to the County Court to displace the Nearest Relative in cases where they believe s/he is “unreasonably objecting” (s29(3)(c), MHA)(for further information please see Part 2: Practice Guidance s8. Making an application to the County Court, page 37)
6.11. The Nearest Relative has the power: 
· To discharge the individual who is detained for assessment and/or treatment from his/her detention 

6.12. The Responsible Clinician can:

· Write a report to the hospital managers barring the Nearest Relative’s request to discharge the individual 
6.13. The AMHP can:
· Apply to the County Court to displace the Nearest Relative in cases where they
    believe s/he has exercised their power “without due regard” to the individual’s   

    welfare or the interests of the public (s29(3)(d), MHA) (for further information 
           please see Part 2: Practice Guidance s8. Making an application to the County 
          Court, page 37)
6.14. The Nearest Relative has the power: 

· To discharge the individual who is subject to Guardianship

6.15. The Nearest Relative can:
· Apply to the Mental Health Review Tribunal (MHRT) when the individual is subject to s3, MHA  
AND 
· When the individual is subject to Part lll (s66 or s69, MHA) but the Nearest Relative’s request for discharge has been barred by the Responsible Clinician

6.16. The Nearest Relative has the right to: 

· Attend the MHRT
· Appoint an independent doctor or approved clinician to provide evidence to the MHRT
· Submit a written statement to the MHRT
· Address the MHRT or request someone else to do this on their behalf
· Receive the decision of the MHRT in writing.
6.17. The Nearest Relative has the right:

· To certain information about the individual when his/her detention under the MHA is renewed, changed or discharged
AND
· When s/he is transferred to another hospital 
AND
· Any information s/he receives in writing whilst detained under the MHA
(s4.31- 4.34, CoP)


6.18. The Nearest Relative has the right:

· To information about the individual’s progress when they are also the individual’s carer to help them form and offer views about the individual’s care and treatment. 

6.19. The Nearest Relative has the right:

· To be informed of their powers in particular, their power to discharge the individual (s11(3), MHA)
6.20. The Nearest Relative has the right:

· To request the individual to be visited and interviewed by an Independent Mental Health Advocate (IMHA) (s130(B)(5)(a), MHA).

6.21. The Nearest Relative has the right:

· To make a complaint about the care and treatment of the individual to the Care Quality Commission (CQC). 

6.22. The Nearest Relative has the right:

· To delegate his/her functions to either an individual or KCC as they are not legally obliged to act in this role (s5.5, CoP) 

Additional responsibilities when KCC is appointed or delegated the functions of Nearest Relative
6.23. KCC must:

· Identify a Nominated Officer to carry out the role of Nearest Relative whenever it is appointed by the Court to be the individual’s Nearest Relative 

  AND

· When the Nearest Relative has delegated their functions to KCC. 


6.24. The Nominated Officer must:
· Arrange to visit the individual whenever s/he has been admitted to hospital (including, an independent hospital) or a care home whether for treatment for a mental disorder or any other reason 

AND

· Take such steps as would be expected to be taken by the individual’s parents
e.g. discuss his/her condition with the doctors (s116(1), MHA)


Part 2: Practice Guidance
1. Request by the Nearest Relative to KCC for an AMHP to consider the

    individual’s case (s13(4), MHA).
1.1. The Nearest Relative can:

· Request KCC to make arrangements “…for an AMHP to consider the (individual’s) case with a view to making an application for his/her admission to hospital…” (s13(4), MHA). 


1.2. The member of staff must:
· Inform the Nearest Relative of his/her statutory power and explicitly ask him/her

     whether s/he wishes to exercise his/her right if for any reason it seems unclear 

     that the Nearest Relative is making this specific legal request for example, when 

     the Nearest Relative makes a comment such as “something must be done”. 

1.3. The member of staff must:
· Ask the Nearest Relative to complete the request for consideration template letter

   whenever they are informed by the Nearest Relative that s/he wishes to exercise 

   their right (KCC’s position after having taken legal advice).

1.4. The member of staff must:

· Immediately inform the AMHP Service 

1.5. The Nearest Relative must:

· Immediately complete the request for consideration template letter and send to the AMHP Service
1.6. The AMHP Shift coordinator must:

· Add an entry on to the AMHP shift report 
1.7. The AMHP Administrator must:

· Identify the Service User on the AMHP shift report and put him/her on the Nearest Relative Advance Practitioner caseload on Rio

1.8. The AMHP Advance Practitioner must:
· Nominate an AMHP to carry out an investigation into the individual’s circumstances
1.9. The AMHP must:

· Ensure the request for consideration letter has been received for the purpose of an audit trail
· Pass the request for consideration letter to the AMHP Administrator


1.10. The AMHP Administrator must:

· Scan and save the request for consideration form on to Rio

1.11. The “extent” and “nature” of the AMHP’s inquiries will:

· Depend on what information the local mental health services have about the individual (s13(4), MHA). 


1.12. The AMHP must:
· Contact the individual’s General Practitioner (GP) in the first instance if s/he is not known to KCC and/or KMPT and/or NELFT to clarify if s/he has a ‘mental disorder’ (as defined by s1, MHA).

1.13. The AMHP must:
· Clarify if there has been “…a change in the (individual’s) situation, that would justify a re-assessment…”  if s/he has recently been the subject of an assessment under the MHA (s13(4), MHA).

1.14. The AMHP must:
· Arrange for the individual to be interviewed or assessed under the MHA if s/he thinks this is appropriate. 

· Record their actions and decision on to Rio

1.15. The AMHP must:
· Write to the Nearest Relative “…immediately after the decision not to make an application has been made…” explaining their reasons for this (s13(4), MHA). 

2. Delegation of the functions of Nearest Relative to another person 
    (R.24, The Mental Health (Hospital) (England) Regulations 2008)
2.1. The Nearest Relative is not:

· Legally obliged to act as such (s5.5, CoP). 
2.2. The Nearest Relative can:

· Authorise any person including someone who is not a relative of the individual to carry out these functions

2.3. Those people who are disqualified from accepting this role are:
· The individual
· A person listed in the exceptions (s26(5), MHA).
· A person who is already subject to a court order in respect of this individual (s29(3), MHA). 


2.4. Delegation can:
· Take place at any time

i.e., the individual does not need to be subject to the MHA

2.5. Delegation takes effect from:

· The moment the person appointed receives authorisation by the Nearest Relative and not when KCC receives formal written notification.

2.6. Delegation can last:

· For any period of time 

Or 
· Until the person delegating dies 

Or

· Until the person delegating is no longer the Nearest Relative due to a change in the individual’s circumstances
Or 

· Until the person delegating chooses to revoke their delegation
2.7. The Nearest Relative can:

· Write confirming their delegation in any format
2.8.  The Nearest Relative must:

· Send confirmation to the Guardianship Administrator at KCC when the individual is subject to Guardianship please email: MHGuardianship@kent.gov.uk or telephone 03000 417 100 
· Send confirmation to the MHA Administrator at KMPT/NELFT when the individual is currently detained under the MHA
· Send confirmation to the MHA Administrator of the Trust responsible for the individual’s CTO

2.16. The Nearest Relative must:
· Inform the individual 
3. The Nearest Relative revokes their delegation of the functions of 

    Nearest Relative to another person
3.1. The Nearest Relative can:

· Revoke their delegation to another person at any time. 

3.2. Revoking delegation takes effect from:

· The moment the other person receives notification by the Nearest Relative 
3.3. The Nearest Relative must:

· Send confirmation to the Guardianship Administrator at KCC when the individual is subject to Guardianship please email: MHGuardianship@kent.gov.uk or telephone 03000 417 100 
· Send confirmation to the MHA Administrator at KMPT/NELFT when the individual is currently detained under the MHA
· Send confirmation to the MHA Administrator of the Trust responsible for the individual’s CTO 


3.4. The Nearest Relative must:
· Inform the individual 
4. Delegation of the functions of Nearest Relative to KCC 
(R.24, The Mental Health (Hospital) (England) Regulations 2008)
4.1. The member of staff must:
Ask the Nearest Relative to complete Part 1 of the Nearest Relative delegation form whenever they are informed the Nearest Relative wishes to delegate their functions to KCC (KCC’s position after having taken legal advice).


4.2. The member of staff must:

· Notify the AMHP Service immediately to ensure a Nominated Officer can be

     allocated
4.3. The AMHP Shift Coordinator must:

· Add an entry on to the AMHP shift report 
4.4. The AMHP Administrator must:

· Identify the Service User on the AMHP shift report and put him/her on the Nearest Relative Advance Practitioner caseload on Rio

· Create an email subfolder and file on the Mental Health Professional Assurance Team (MHPAT) shared drive

· Notify the Service User and provide him/her with a copy of KCC’s privacy notice

· Send the Nearest Relative a copy of KCC’s privacy notice

4.5. The AMHP Advance Practitioner must:

· Allocate to an AMHP to oversee process
· Inform the AMHP Administrator via the Nearest mailbox at: MHNearestrelative@kent.gov.uk
4.6.  The AMHP must:

· Undertake a review of any electronic and paper files
· Interviews the Nearest Relative and explores if there are any other possible options and if so, whether they are willing to consider delegating to one of these instead of KCC.
· Records visit and decision in Service User file on MHPAT shared drive and Rio
4.7.  The AMHP must:

· Identify if there are any concerns or reasons for KCC to not accept delegation from the Nearest Relative e.g., if there are grounds to displace her/her

4.8.  The AMHP must:

· Email the AMHP Service Manager of the decision 

· Copies in the Nearest Relative mailbox 

4.9. The AMHP Service Manager must:
· Ensure all other possible alternatives have been explored
4.10. The AMHP must:

· Explore other possible options with the Nearest Relative (if necessary)

· Email the AMHP Service Manager of the decision 

· Copies in the Nearest Relative mailbox
· Records the decision on MHPAT shared drive and Rio

· Ask the Nearest Relative to complete Part 1 of the Nearest Relative delegation form

   (KCC’s position after having taken legal advice).


4.11. The Nearest Relative must:

· Immediately complete Part 1 of the Nearest Relative delegation form 
· Send this form to the AMHP Service 
4.12. The AMHP must:

· Ensure the delegation form has been received

· Pass the delegation form to the AMHP Administrator


4.13. The AMHP Administrator must:

· Scan and save the delegation form to the MHPAT shared drive and on Rio

4.14. The AMHP Service Manager must:

· Email the Adult Mental Health Social Work Service Manager requesting they identify a member of staff to act as a Nominated Officer and another to act as a Back up
· Copies in the Nearest Relative mailbox 


4.15. The Adult Mental Health Social Care Service Manager must:
· Appoint a Nominated Officer and a Back up 

4.16. The Nominated Officer must:

· Email the Assistant Director Mental Health confirming their contact details and those of the Back Up
· Copies in the AMHP Service Manager

· Copies in the MHPAT Business Support Manager

· Copies in the Nearest Relative mailbox
4.17. The MHPAT Business Support Manager must:

· Arrange authorisation for access to the Service User folder on the MHPAT shared drive for the Nominated Officer 

4.18. The AMHP must:

· Complete a brief report outlining the circumstances 
· Emails a copy of the draft report to the AMHP Advance Practitioner

· Copies in the Nearest Relative mailbox

4.19. The AMHP Administrator must:

· Scan and save draft report to the Service User folder on MHPAT shared drive and Rio
4.20. The AMHP Advance Practitioner must:

· Quality assures the report and send any comments back to the AMHP

· Copies in the Nearest Relative mailbox
4.21. The AMHP Administrator must:

· Make any changes to the report (if required)

· Email the report to the Assistant Director Mental Health 

· Copies in the Nearest Relative mailbox
4.22. The AMHP Administrator must:

· Scan and save the final report to the Service User folder on MHPAT shared drive and Rio
· Deletes draft copy

· Create letters 

· Amends the KCC Nearest Relative register (spread sheet on MHPAT shared drive)

· Gives letters, delegation form and a copy of the register to the Assistant Director Mental Health


 d
4.23. The Assistant Director Mental Health must:
· Sign Part 2 of the delegation form
· Sign the Nearest Relative register

· Sign the letters 
4.24. The AMHP Administrator must:
· Scan and upload the delegation form, the letters and the register on to the MHPAT shared drive
· Adds expiry date to the Nearest Relative outlook calendar (if an interim delegation)

· Notifies the AMHP and the AMHP Service Manager 
· Copies in Nearest Relative mailbox

4.25. The AMHP must:
· Record on MH1 on Rio
4.26. The AMHP Administrator must: 
· Send confirmation to the Nominated Officer and the Adult Mental Health Social Work Service Manager
· Send confirmation to the Care Coordinator or Case Manager/Social Worker responsible for the care of the individual to ensure the details of the new Nearest Relative are recorded on Rio and/or AIS/SWIFT and/or Liberi
· Send confirmation to the Guardianship Administrator at KCC when the individual is subject to Guardianship please email: MHGuardianship@kent.gov.uk or telephone 03000 417 100 
· Send confirmation to the MHA Administrator at KMPT/NELFT when the individual is currently detained under the MHA
· Send confirmation to the MHA Administrator of the Trust responsible for the individual’s CTO 


4.27. The AMHP Administrator must: 
· Send confirmation to the Nearest Relative
· Send confirmation to the Service User
5. The Nearest Relative revokes their delegation of the functions of 
    Nearest Relative to KCC
5.1. The Nearest Relative can:

· Revoke their delegation to KCC at any time. 

5.2. Revoking delegation takes effect from:

· The moment the Assistant Director Mental Health receives notification by the Nearest Relative 
5.3. The member of staff must:
· Ask the Nearest Relative to complete the revoking delegation template letter

   whenever they are informed by the Nearest Relative that s/he wishes to revoke their

          delegation (KCC’s position after having taken legal advice).
5.4. The member of staff must:
· Immediately inform the AMHP Service 

5.5. The Nearest Relative must:
· Immediately send the completed revoking delegation template letter to the Assistant Director Mental Health
5.6. The Assistant Director Mental Health must:

· Pass the revoking delegation letter to the AMHP Administrator

5.7. The AMHP Administrator must:

· Scan and save the revoking delegation letter to the MHPAT shared drive and Rio

· Inform the AMHP Shift Coordinator

5.8. The AMHP Shift Coordinator must:

· Add an entry on to the AMHP shift report 
5.9. The AMHP Administrator must:
· Amend the Nearest Relative register (spread sheet on MHPAT shared drive)

· Create the template letters 

· Amends the KCC Nearest Relative register (spread sheet on MHPAT shared drive)

· Give the letters and a copy of the register to the Assistant Director Mental Health


5.10. The Assistant Director must:

· Quality assure and sign the letters
· Quality assure and sign the register

· Gives the letters and register back to the AMHP Administrator
5.11. The AMHP Administrator must:

· Scan and upload the letters and the register on to the MHPAT shared drive
· Delete draft copies of the letters
5.12.  The AMHP Administrator must:
· Send confirmation to the individual 
· Send confirmation to the Nearest Relative
5.13. The AMHP Administrator must: 
· Send confirmation to the Nominated Officer 
· Send confirmation to the Adult Mental Health Social Work Service Manager
· Send confirmation to the Care Coordinator or Case Manager/Social Worker responsible for the care of the individual to ensure the details of the new Nearest Relative are recorded on Rio and/or AIS/SWIFT and/or Liberi
· Send confirmation to the Guardianship Administrator at KCC when the individual is subject to Guardianship please email: MHGuardianship@kent.gov.uk or telephone 03000 417 100 
· Send confirmation to the MHA Administrator at KMPT/NELFT when the individual is currently detained under the MHA
· Send confirmation to the MHA Administrator of the Trust responsible for the individual’s CTO 


5.14. The Nominated Officer must:
· Record when the delegation was revoked on the MHPAT shared drive
5.15. The MHPAT Business Support Manager must:

· Arrange for access to the Service User folder on the MHPAT shared drive for the Nominated Officer to be removed

6. Actions before making an application to appointment a Nearest 
    Relative (s29(3)(a), MHA) 
6.1. An AMHP should:
· Consider making an application to the County Court when an individual has no identifiable Nearest Relative or “…it is not reasonably practical to ascertain whether (s/he) has such a relative, or who that relative is…” (s29(3)(a), MHA)
AND
· The individual is likely to be subject to the provisions of the MHA for more than a short period of time
OR
· A suitable person comes forward who is willing to perform the functions of the Nearest Relative

6.2. The AMHP must:

· Advise the individual of their right to apply to the County Court themselves if s/he 

has the capacity to give legal instructions (s5.6, CoP)
· Advise the individual of their right to receive support from both an IMHA and a solicitor to assist him/her to apply should they wish to do so.

6.3. The AMHP should:

· Consider making an application to the County Court themselves if the individual has the capacity to give legal instructions but is deterred from exercising his/her right by the need to apply through the court (s5.13, CoP).

6.4. The AMHP must:
· Explore with the individual all other possible options of who could be appointed as his/her Nearest Relative to ensure that KCC is the ‘last resort’.

6.5. The AMHP must:

· Take note of the individual’s wishes, preferences and feelings of who s/he would like as his/her Nearest Relative 


7. Actions before making an application to displace a Nearest Relative
7.1. The AMHP should:
· Consider making an application to the County Court when:
i) The Nearest Relative is “incapable” of acting as such (s29(3)(b), MHA).

Or
           ii) S/he wishes to make an application for S3/Guardianship but the Nearest 

               Relative unreasonably objects (s29(3)(c), MHA). 
     Or 

iii) S/he believes the Nearest Relative is likely to or has already exercised their right
     to discharge the individual from detention/Guardianship “unwisely” (s29(3)(d), 
     MHA).

Or

iv) The Nearest Relative is otherwise “not suitable” (s29(3)(e), MHA).

7.2. The AMHP must:
· Investigate whether there has been any misunderstanding whenever the Nearest Relative is objecting to an application for s3 MHA.  
7.3. The AMHP must:
· Advise the Nearest Relative of their right to delegate their responsibilities to 
someone else where appropriate 

7.4. The AMHP must:

· Advise the individual of their right to apply to the County Court themselves if s/he 

has the capacity to give legal instructions (s5.10, CoP)

· Advise the individual of their right to receive support from both an IMHA and a solicitor to assist him/her to apply should they wish to do so.

7.5. The AMHP must:

· Take note of the individual’s wishes, preferences and feelings of who s/he would like as his/her Nearest Relative. 


8. Making an application to the County Court
8.1. The AMHP/member of staff must:
· Contact AMHP Service to make a referral

8.2. The AMHP Shift Coordinator must:

· Add an entry on to the AMHP shift report 
8.3. The AMHP Administrator must:
· Identify the Service User on the AMHP shift report and put him/her on the Nearest Relative Advance Practitioner caseload on Rio
· Create an email subfolder and file on the Mental Health Professional Assurance Team (MHPAT) shared drive

· Notify the Service User and provide him/her with a copy of KCC’s privacy notice

· Send the Nearest Relative a copy of KCC’s privacy notice

8.4. The AMHP Advance Practitioner must:

· Allocate to an AMHP 

· Inform the AMHP Administrator via the Nearest mailbox at: MHNearestrelative@kent.gov.uk
8.5. The AMHP must:

· Undertake a review of any electronic and paper files
· Interview the Service User 
· Advise the individual of their right to apply to the County Court themselves if s/he has the capacity to give legal instructions (S5.10, CoP)
· Advise the individual of their right to receive support from both an IMHA and a solicitor to assist him/her to apply should they wish to do so.
· Complete a mental capacity form, scan and upload this to the MHPAT shared drive if the service user lacks capacity
· Record the visit and decision in Service User file on MHPAT shared drive and Rio
8.6. The AMHP must:
· Inform Care Coordinator/Case Manager/Social Worker and AMHP Service Manager of decision 
· Copies in Nearest Relative mailbox 
8.7. The AMHP Administrator must:
· Remove the Service User from the Nearest Relative Advance Practitioner caseload on Rio if the Service User is making the application themselves
· Moves folder to the close cases on the MHPAT shared drive
8.8. The AMHP must:
· Interview the Nearest Relative (if there is one)
· Ensure there is no one else who can act on behalf of Nearest Relative or become the Nearest Relative
· Interview the possible alternative Nearest Relative (if there is one) and provide them with a copy of KCC privacy notice
· Records visits on the MHPAT shared drive and Rio
8.9. The AMHP must:
· Arrange for a medical professional to complete the certificate as to capacity to conduct proceedings form
· Obtain financial information for the Official Solicitor if the Nearest Relative lacks capacity 
8.10. The AMHP must:
· Complete the court statement
· Email a copy of the draft statement to the Advance Practitioner to quality assure using the AMHP generic mailbox 
· Copies in the Nearest Relative mailbox

8.11. The AMHP Administrator must:
· Scan and save a copy of the draft statement to the Service User folder on the MHPAT shared drive
· Update the KCC Nearest Relative register and save in Register folder on MHPAT shared drive
8.12. The Advance Practitioner must:
· Quality assure the court statement and sends comments back to the AMHP via the AMHP generic mailbox 
· Copies in the Nearest Relative mailbox
8.13. The AMHP must:
· Complete the legal advice request form 
· Send a copy of the court statement and the legal request form to the AMHP Service
Manager
· Copies in the Nearest Relative mailbox
8.14. The AMHP Service Manager must:
· Scrutinize the court statement to ensure that all possible alternatives have been explored and KCC is the ‘last resort’. 
· Authorize request for legal advice 

· Copies in the Nearest Relative mailbox
8.15. The AMHP Administrator must:
· Scan and save a copy of the final court statement and the legal advice request form 
· Delete the draft copy of the court statement
· Update the KCC Nearest Relative register and save in Register folder on MHPAT shared drive
8.16. The AMHP Service Manager must:
· Email the Adult Mental Health Social Work Service Manager requesting s/he appoint a practitioner to be the Nominated Officer and another to be the Back Up
8.17. The AMHP must:

· Email Invicta Law giving notification of court application at: adultsocialwelfare@invicta.law
· Encloses a copy of the court statement, the legal advice request form and the certificate as to capacity to conduct proceedings (for the Nearest Relative if required)
· Copies in the Nearest Relative mailbox

8.18. The AMHP must:

· Email the Operational Support Unit a copy of the legal advice request form at:

osu@kent.gov.uk
· Copies in the Nearest Relative generic mailbox 
8.19. Invicta Law must:
· Allocate a solicitor to process the application
· Open a case file

8.20. Invicta Law must:
· Email the AMHP confirming instructions (within 3 working days of request for legal advice)
· Copies in Nearest Relative mailbox
8.21. Invicta Law must:

· Quality assure the court statement 
· Draft the claim form (N208)
· Email the AMHP the court statement with any necessary amendments and a copy of the claim form (within 5 working days or as soon as practicable if urgent)
· Copies in Nearest Relative mailbox
8.22. The AMHP Administrator must:
· Scan and saves a copy of the final court statement and the claim form to the MHPAT shared drive
· Delete the previous version of the court statement
· Amend the Nearest Relative register (spread sheet on MHPAT shared drive)
8.23. The Adult Mental Health Social Work Service Manager must:

· Appoint a practitioner to be the Nominated Officer

· Appoint a practitioner to be the Back Up Nominated Officer


8.24. The Nominated Officer must:

· Email the Assistant Director Mental Health confirming his/her contact details and those of the Back Up

· Copies in the Nearest Relative mailbox

· Copies in the MHPAT Business Support Manager

· Copies in the AMHP Service Manager

· Copies in Invicta Law
8.25. The AMHP Administrator must:
· Update the KCC Nearest Relative register and saves in Register folder on MHPAT shared drive
8.26. The MHPAT Business Support Manager must:

· Arrange authorisation for access to the Service User folder on the MHPAT shared drive for the Nominated Officer 

8.27. Invicta Law must:
· Submit application to county court
· Email the AMHP date of court hearing 
· Copies in Nearest Relative mailbox
8.28. The AMHP must:
· Attend court
8.29. Invicta Law must:
· Email the AMHP a copy of the draft court order
· Copies in Nearest Relative mailbox
8.30. The AMHP Administrator must:
· Scan and save a copy of the draft court order to Service User folder on the MHPAT Shared drive 
· Uploads a copy on to Rio
8.31. The AMHP must:
· Record the decision on the MHPAT Shared drive and Rio
· Inform the Care Coordinator/Case Manager/Social Worker of the court’s decision so it can be recorded on to AIS/SWIFT or Liberi
8.32. The AMHP Administrator must:

· Create letters 

· Amends the KCC Nearest Relative register (spread sheet on MHPAT shared drive)

· Gives letters and a copy of the register to the Assistant Director Mental Health


8.33. The Assistant Director must:
· Quality assure and sign the letters
· Quality assure and sign the register

· Gives the letters and register back to the AMHP Administrator
8.34. The AMHP Administrator must:
· Scan and upload the letters and the register on to the MHPAT shared drive
· Delete draft copies of the letters
· Add expiry date to the Nearest Relative outlook calendar (if an interim order)

8.35. The AMHP Administrator must: 
· Send confirmation to the Nominated Officer 
· Send confirmation to the Adult Mental Health Social Work Service Manager
· Send confirmation to the Guardianship Administrator at KCC when the individual is subject to Guardianship please email: MHGuardianship@kent.gov.uk or telephone 03000 417 100 
· Send confirmation to the MHA Administrator at KMPT/NELFT when the individual is currently detained under the MHA
· Send confirmation to the MHA Administrator of the Trust responsible for the individual’s CTO 


8.36. The AMHP Administrator must: 
· Send confirmation to the individual with a copy of the information rights leaflet

8.37. The AMHP must:
· Carry out a handover meeting with the individual and the Nominated Officer (within a week of the court hearing)
· Share with the Nominated Officer any lone working risks
8.38. Invicta Law must:
· Email the AMHP a copy of the final sealed court order

· Copies in Nearest Relative mailbox

· Copies in the Nominated Officer

· Closes case

8.39. The AMHP Administrator must:
· Scan and save a copy of the final court statement to individual’s folder on the MHPAT shared drive and Rio
· Delete draft copies
9. Responsibilities of the Nominated Officer 
9.1. The Nominated Officer must:

· Visit the individual at regular intervals but a minimum of once every 3 months (KCC’s position having taken legal advice).  
· Use their visit as an opportunity to review the individual including, her/his needs, mental wellbeing, capacity in relation to Nearest Relative and any risks 
· Identify if there has been any change to the individual’s social circumstances to ensure KCC remains the last resort and should continue as her/his Nearest Relative. 

9.2. The Nominated Officer must:

· Ensure that if s/he has the opportunity to attend any review of the individual’s care and treatment such as:

i) When her/his detention is renewed, changed or discharged 
ii) When her/him appeals against their detention
           their contribution is informed by their visits and not treated as a substitute for 
           regular contact with the individual.
9.3. The Nominated Officer must:

· Visit the individual if s/he is taken into hospital (including, an independent hospital) or a care home whether this be for her/his mental or physical health 
· Take such steps as would be expected to be taken by the individual’s parents for example, discuss her/his condition with the doctors (s116(1), MHA).
9.4. The Nominated Officer must:

· Treat the content of their visit with the individual as confidential between them and the individual unless there are reasons to breach this, as per KCC’s information governance (KCC’s position having taken legal advice). 

9.5. The Nominated Officer must:

· NEVER access the individual’s case record on KMPT’s databases (Rio or EPEX) or KCC’s Adult Social Care system. 
9.6. The Nominated Officer must:

· Record every visit or contact with the individual 
· Save their record securely in the designated folder on the MHPAT shared drive
10. Discharge from the KCC Nearest Relative register
10.1. Discharge can:
· Take place at any time
10.2. Discharge can only happen when:
· The circumstances of the individual have changed, which warrants the AMHP to return to court to have the order changed
· The Nearest Relative changes so s/he no longer has the right to delegate his/her functions to KCC
· The Nearest Relative chooses to revoke the delegation of their functions to KCC
· The individual dies 

10.3. The Nominated Officer must:
· Email the Assistant Director Mental Health giving notification of discharge and the reason for this
· Copies in the AMHP Service Manager

· Copies in the Nearest Relative mailbox
10.4. The Assistant Director Mental Health must:

· Email the Nominated Officer acknowledging notification

· Copies in the AMHP Service Manager

· Copies in the Nearest Relative mailbox
10.5. The Nominated Officer must:
· Record the date of the discharge and the reason for this on the individuals’ file on MHPAT shared drive
10.6. The AMHP Service Manager must:
· Ensure another application to court is made if the order needs to change 

10.7. The AMHP Administrator must:
· Create letters 

· Amends the KCC Nearest Relative register (spread sheet on MHPAT shared drive)

· Gives letters and a copy of the register to the Assistant Director Mental Health


10.8. The Assistant Director must:

· Quality assure and sign the letters
· Quality assure and sign the register

· Gives the letters and register back to the AMHP Administrator

10.9. The AMHP Administrator must:
· Scan and upload the letters and the register on to the MHPAT shared drive
· Delete draft copies of the letters
10.10. The AMHP Administrator must: 
· Send confirmation to the individual (if appropriate)
10.11. The AMHP Administrator must: 
· Send confirmation to the Nominated Officer 
· Send confirmation to the Adult Mental Health Social Work Service Manager
· Send confirmation to the Guardianship Administrator at KCC when the individual is subject to Guardianship please email: MHGuardianship@kent.gov.uk or telephone 03000 417 100 
· Send confirmation to the MHA Administrator at KMPT/NELFT when the individual is currently detained under the MHA
· Send confirmation to the MHA Administrator of the Trust responsible for the individual’s CTO 


10.12. The MHPAT Business Support Manager must:

· Arrange for the Nominated Officer’s access to the individuals’ folder on the MHPAT shared drive to be changed.
10.13. The AMHP Administrator must:

· Move the individual’s folder into the Closed Cases folder on the MHPAT shared drive

· Update the Archiving spread sheet




Be taken with due regard to the “Guiding Principles” of the CoP


that are set out in S1, CoP








Please note:


All five of the Guiding Principles are of equal importance 


(s1.23, CoP)











For more information please see: 


Part 1: Policy, s3 Guiding Principles of the MHA, page 7








1.2. Purpose:


Minimise the undesirable effects of mental disorder by


maximizing the safety and wellbeing (mental and physical) of individuals, 


promoting their recovery 


and protecting other people from harm 





1.3.Least restrictive:


Keep to the minimum the restrictions they impose on the individual’s liberty, 


having regard to the purpose for which the restrictions are imposed.





1.4.Respect:


Recognise and respect the diverse needs, values and circumstances 


of each individual including, 


race, religion, culture, gender, age, sexual disability and any disability. 





Consider the individual’s views, wishes and feelings 


(whether expressed at the time or in advance), 


so far as they are reasonably ascertainable, 


and follow those wishes wherever practicable and consistent 


with the purpose of the decision.





There must be no lawful discrimination. 





1.5.Participation:


Give the individual the opportunity to be involved 


as far as practicable in the circumstances, 


in the planning, developing and reviewing their own treatment and care


to help ensure that it is delivered in such a way that is 


as appropriate and effective for them as possible. 





1.6.Effectiveness, efficiency and equity:


Seek to use the resources available to them and to the individual


in the most effective, efficient and equitable way to 


meet the needs of the individual 


and achieve the purpose for which the decision was taken








Please note: 


These principles underpin the legal requirements of the MHA and are statutory guidance, therefore, must be followed at all times





Any deviation could give rise to legal challenge 


and reasons for any departure must be clearly documented 








Please note:





The AMHP must


take into account the exceptions to these general rules,


which are also specified








Please note:





The AMHP must


be the only person who identifies the Nearest Relative











Please note:





Where the Nearest Relative is not the individual’s carer 


the AMHP must 


also involve their carer, as they may have the most relevant information (s5.2, CoP)








Please note:





KCC has a duty 


to assess both the carer’s current and future needs for support 


and to meet unmet eligible needs for support (Care Act 2014).





This also includes parent carers of disabled children


 and young carers (Children and Families Act 2014)








Where an AMHP identifies a carer 


they must ensure s/he has been offered an assessment. 





Where a carer has not been offered an assessment 


the AMHP must refer the individual to the appropriate service 


(adults or children)








For more information, please see 


KCC’s Supporting Carers policy and practice guidance on Knet








Please note:





In these circumstances the AMHP must seek to obtain documentary 


evidence of this delegation (where possible).





In an urgent situation the AMHP can rely on verbal confirmation 


but must carry out further checks as soon as practicable


 to ensure this is correct. 











For more information please see:


Part 2: Practice Guidance S2 Delegation of the functions of Nearest Relative to another person, page 20


or 


Part 2: Practice Guidance S4 Delegation of the functions of Nearest Relative to KCC, page 23








Please note:





The definition of ‘child’ or ‘young person’ is under the age of 18.





Where the young person is married his/her spouse 


will take precedence.








Please note:





If the father either is or was married to the mother 


he has parental responsibility for his child.











1. Being registered as the father on the birth certificate where 


 the birth was registered on or after 01.12.2003. 








2. Having a Parental Responsibility Agreement with the mother.








3. There being a current Order in his favour:


  Parental Responsibility Order


or 


Child Arrangements Order 


or 


Residence Order. 








4. Being appointed as the child’s Guardian


                              (within the Children Act and not the MHA).








Please note:





In these circumstances the AMHP must seek to obtain documentary 


evidence (where possible) of parental responsibility.





In an urgent situation the AMHP can rely on verbal confirmation 


but must carry out further checks as soon as practicable


 to ensure this is correct. 











1. The ‘five-year residency’ rule (s26(7), MHA).





2. Court appointment (s29, MHA).





3. Delegation of the functions by the current Nearest Relative 


(R.24, The Mental Health (Hospital) (England) Regulations 2008)

















Please note:





This is KCC’s position after taking legal advice











Please note:





‘Guardian’ in this context refers to the meaning within the Children Act


and not the MHA








Please note:





…they are not just the individual’s representatives…





…in order to exercise his/her power, 


the Nearest Relative must be free to act in a way that represents 


his/her understanding of the best interests of the individual.





Sometimes that might mean that the Nearest Relative will use, or not use, 


his/her powers in ways that 


do not concur with the wishes of the individual.





Many people chosen by the individual would feel duty-bound 


to act in a way that the individual wished, 


but the powers of the Nearest Relative have not been 


designed to work in that way…





                                                    (Lord Hunt, 17.01.2007:671, as quoted in Hewitt, 2009:26)











Please note:





When the AMHP does not admit the individual


the Nearest Relative is entitled to know the reasons for this


in writing 








For more information please see:


Part 2: Practice Guidance, S1 Request by the Nearest Relative 


to KCC for an AMHP to consider the individual’s case, page 18   








Please note:





This can be either verbally or in writing


and does not have to be the AMHP making the application.








Please note:





The exception to this rule is when it would not be 


“reasonably practicable” 


or 


would cause “unreasonable delay” to do so


(for s3, MHA only)








Please note:





The exception to this is 


when the application is for a Community Treatment Order (CTO)








Also, where the application is for s2, MHA or Guardianship


the AMHP cannot proceed (s11(4)(a) MHA).








Please note:





This is only from their detention and not from the hospital





S/he must put this in writing and give 72 hours (s23(2), MHA)








There are exceptions to this rule 


e.g., when the individual is subject to a hospital order 


(s35, MHA or s36, MHA or s38, MHA) 


or Guardianship ordered by a court (MHA, Part III).











Please note:





This is only in cases where it is thought the individual will


“…act in a manner dangerous to other persons


or themselves…” (s25(1), MHA











Please note:





The Nearest Relative does not have to give prior notice 


and this cannot be barred








Please note:





The exception to this rule 


is when the individual is subject to a restriction order under the MHA








Please note:





The exceptions to this rule are:


 


1) When the individual objects


or


2) If sharing this information with the Nearest Relative will in some way be detrimental to the individual (s4.36, CoP).








Please note:





This must only be 


in cases where the individual has capacity and consents








Please note:





The individual can refuse to be interviewed 


and any help offered by an IMHA








For more information on how to refer an individual 


please see: � HYPERLINK "http://www.seap.org.uk/" ��http://www.seap.org.uk/�





For an Easy Read information leaflet on an IMHA please see: Knet








For more information on: 


how to make a complaint to the CQC please see:


� HYPERLINK "https://www.cqc.org.uk/contact-us/how-complain/complain-about-service-or-provider" �https://www.cqc.org.uk/contact-us/how-complain/complain-about-service-or-provider�




















For more information please see:


Part 2: Practice Guidance s2 Delegation of the functions of Nearest Relative to another person, page 20


or 


Part 2: Practice Guidance S4 Delegation of the functions of Nearest Relative to KCC, page 23








For a standard information rights leaflet 


and an Easy Read version please see Knet








For more information please see:


KCC’s Nearest Relative Protocol on Knet











Please note:





Where the individual is a child, this could also include 


providing them with toys and reading material (s116(1), MHA).








For more information, please see 


Part 2: Practice Guidance, s9 Responsibilities 


of the Nominated Officer, page 40











Please note:





This does not include for the purpose of a Guardianship application














Please note:





Written confirmation in any other format is legally acceptable 








For a copy of the request for consideration template letter 


please see Knet











Please note:





Authorization takes effect from the time the AMHP Service 


has been informed and not when written confirmation is received 











Please note:





The AMHP is not obliged to undertake an assessment of the individual


under the MHA or even interview them











Please note:





It is the AMHP’s responsibility to put their reasons in writing 


to the Nearest Relative and not KCC’s








For a copy of the template letter please see: Knet








Please note:





The individual cannot prevent this happening














Please note:





A person who has been appointed by a County Court 


to be the individual’s Nearest Relative cannot delegate their functions





If s/he no longer wish to be the Nearest Relative 


they must apply to the County Court to have this changed.








Please note:





It is assumed that for authorization to take place


the person has accepted this responsibility 











Please note:





KMPT/NELFT may not be the NHS Trust responsible 


for the individual’s CTO








Please note:





KMPT/NELFT may not be the NHS Trust responsible 


for the individual’s CTO








Please note:





Written confirmation in any other format is legally acceptable 








For a copy of the Nearest Relative delegation form


 please see Knet








Please note:





For a copy of KCC’s privacy notice please see Knet








Please note:





It remains the Nearest Relative’s right to ask KCC to act on their behalf 








For more information please see:





Part 2: Practice Guidance s7 Actions before making an application 


to displace a Nearest Relative, page 32








Please note:





Written confirmation in any other format is legally acceptable 








For a copy of the Nearest Relative Delegation form please see Knet








Please note:





Delegation takes place at the time the Assistant Director Mental Health 


signs Part 2 of the delegation form to accept this responsibility








Please note:





It is essential a Nominated Officer is appointed prior to


 the acceptance of the delegation








For more information, please see 


the Nearest Relative Protocol & the Nearest Relative Process on Knet








Please note:





For a copy of the template letters 


and an information rights leaflet (standard & Easy read)


please see Knet














Please note:





KMPT/NELFT may not be the NHS Trust responsible for the individual’s CTO








Please note:





Written confirmation in any other format is legally acceptable 








For a copy of the revoking delegation template letter 


please see Knet











Please note:





For a copy of the template letters please see Knet














Please note:





KMPT/NELFT may not be the NHS Trust responsible for the individual’s CTO








Please note:





This is not a “must”, but the AMHP must be able to justify 


why s/he has not made an application 











Please note:





For further information on how to refer an individual 


please see: � HYPERLINK "http://www.seap.org.uk/" ��http://www.seap.org.uk/�








For an Easy Read information leaflet on an IMHA


please see: Knet








Please note:





This is particularly important if the individual is likely to be 


subject to the MHA for a lengthy period 


e.g., under s3 or a CTO








Please note:





This is particularly important should the individual not require 


services from KCC in the future other than for the purpose of this role 











Please note:





The AMHP must still apply even if the individual does not want 


KCC to be appointed


(KCC’s position having sought legal advice)








Please note:





“incapable” means due to a mental disorder or some other illness 


and not irresponsible behaviour   











Please note:





 “unwisely” has been defined as 


 “…without due regard to the welfare of the individual 


or the interests of the public…” 








Please note:





“Not suitable” could mean:





i) The individual has experienced or is at risk of experiencing


some form of abuse by the NR or their partner





ii) The Nearest Relative and the individual have no knowledge of each other





iii) The relationship between the Nearest Relative and the individual 


was distant or has irretrievably broken down





iv) The individual is afraid of their Nearest Relative 


or significantly distressed by them being involved in their life or care 


(CoP, s5.14).








Please note:





Where possible any disagreement must be informally resolved








If the Nearest Relative is KCC and the Nominated Officer is objecting


the AMHP must seek further advice from 


the Policy & Quality Assurance Team in the first instance 








For more information, please see 





Part 2: Practice Guidance s2 Delegation of the functions of Nearest Relative to another person, page 20











Please note:





For further information on how to refer an individual 


please see: � HYPERLINK "http://www.seap.org.uk/" ��http://www.seap.org.uk/�








For an Easy Read information leaflet on an IMHA please see Knet








Please note:





The AMHP must still apply even if the individual does not want 


KCC to be appointed


(KCC’s position having sought legal advice)








Please note:





For a copy of KCC’s privacy notice please see Knet








For more information on how to refer an individual


please see � HYPERLINK "http://www.seap.org.uk/" ��http://www.seap.org.uk/�








For an Easy Read information leaflet on an IMHA please see Knet








Please note:





For a copy of the certificate as to capacity to conduct proceedings 


please see Knet








Please note:





For a copy of the court statement template 


and an example of completed one please see Knet








Please note:





For a copy of the Legal advice request form please see Knet











For more information, please see the Nearest Relative Protocol 


and the Nearest Relative Process on Knet








Please note:





It is essential a Nominated Officer is appointed prior to


 the date of the court hearing

















Please note:





For a copy of the template letters please see Knet














Please note:





KMPT/NELFT may not be the NHS Trust responsible for the individual’s CTO








Please note:





For a copy information rights leaflet (standard & Easy read) 


please see Knet














Please note:





This is particularly important should s/he no longer be 


in receipt of any services provided by KCC other than 


for the purpose of this role








Please note:





This means that the Nominated Officer must not


share any information with any other health or social care colleagues 


without the expressed consent of the individual.








The only 2 exceptions to this are:





1) To discuss any concerns s/he might have within the context of her/his supervision, which must then be recorded anonymously





        2) Her/his own record








For more information, please see below








For more information, please see


Part 2: Practice Guidance, s8 Making an application to 


the County Court, page 34

















Please note:





For a copy of the template letters please see Knet














Please note:





KMPT/NELFT may not be the NHS Trust responsible for the individual’s CTO
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