Discharge of Care Orders – Guidance on Law and Practice December 2023
Statute 
Children Act 1989 Section 39
Discharge and variation etc. of care orders and supervision orders.
(1)A care order may be discharged by the court on the application of—
(a)any person who has parental responsibility for the child.
(b)the child himself; or
(c)the local authority designated by the order.
(2)A supervision order may be varied or discharged by the court on the application of—
(a)any person who has parental responsibility for the child.
(b)the child himself; or
(c)the supervisor.
(3)On the application of a person who is not entitled to apply for the order to be discharged, but who is a person with whom the child is living, a supervision order may be varied by the court in so far as it imposes a requirement which affects that person.
F1[(3A)……..
(3B)……
(4)Where a care order is in force with respect to a child the court may, on the application of any person entitled to apply for the order to be discharged, substitute a supervision order for the care order.
(5)When a court is considering whether to substitute one order for another under subsection (4) any provision of this Act which would otherwise require section 31(2) to be satisfied at the time when the proposed order is substituted or made shall be disregarded.
Case Law
Lead case now Re TT children 2021 where the Court of appeal reviewed previous authority. A case where the mother was making application to discharge the care order. 
The Child’s welfare is the Courts paramount consideration. 
The Court will use the welfare checklist as an analysis tool which includes current harm that the child is suffering or at risk of suffering. 
(a)	the ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding);
(b)	his physical, emotional and educational needs;
(c)	the likely effect on him of any change in his circumstances;
(d)	his age, sex, background and any characteristics of his which the court considers relevant;
(e)	any harm which he has suffered or is at risk of suffering;
(f)	how capable each of his parents, and any other person in relation to whom the court considers the question to be relevant, is of meeting his needs;
(g)	the range of powers available to the court under this Act in the proceedings in question
Previous factual matrix that led to the making of the care order is relevant, but it is not necessary for a parent to prove that threshold criteria are no longer met or for the LA opposing a parent to prove that the facts found to satisfy the threshold at point of making of the care order persist. 
The Court should follow the Re F(placement order: proportionality [2018] EWCA) approach when assessing risk of current harm and ask itself these questions:
· Type of harm that might arise,
· The likelihood of it arising
· The consequences if it arose,
· Measures that could be taken in mitigation.
Appropriate weight should be given to all the relationships important to the child and there can be expert advice on attachment in cases of difficulty.
The Court should consider the potential benefits to the child of discharge and the continuing effect of the care order on the child.
The welfare evaluation includes consideration of S1(5) no order principle namely that the court should not make the order unless to do so would be better for the child than making no order.
Court needs to cross check that the outcome is proportionate with the child and parents Article 8 rights. Public care of a child should in principle by regarded as a temporary measure to be discontinued as soon as circumstances permit and the positive duty to take measures to facilitate family re-unification must be balanced against the duty to consider the best interests of the child. In judicial decisions where the article 8 rights of parents and child are at stake the child’s rights must be the paramount consideration, if any balancing is necessary the interests of the child must prevail.
An applicant must bring evidence to show that the discharge of the order is in the child’s best interests. A party asserting a fact has the burden of proving it.
Another important case is:
Re C (:Care Discharge of Care Order [2009] EWCA Civ 955 – LA application to discharge. Mother opposed on basis that she wished her child to have the benefits of the leaving care regulations.
This was a case where all the LA plans for the child were frustrated by the family and child. The LA position was that the CO could not be effective in the face of determined resistance from Mother (M) and child. M made the application. The LA indicated it did not oppose. M changed her stance at last minute and wanted the discharge adjourned until after child sixteen so that child could qualify under leaving care provisions. Judge discharged in any event and mother appealed.
It is not the case that a Local Authority applicant must show a positive benefit to the child from the order being discharged. Judge can take into account continuing effect or lack of effect of a care order.
Leaving care provisions did not apply even if the child reached the age of sixteen because he fell outside the regulations having been living with his parent for a continuous period of 6 months or more. 
The recent case of JW child at home under a care order [2023] EWCA Civ 944 was about making a care order at home at the end of care proceedings but should also have relevance in applications to discharge care orders.
Important points are:
i. the analysis of Hale J/LJ in Oxfordshire County Council v L [1998] 1 FLR 70, and in Re O (Supervision Order) [2001] EWCA Civ 16; [2001] laid particular weight upon the need for the authority to have power to remove the child instantly if circumstances required it, or to plan for the child to be placed outside the family.
ii. since Oxfordshire and Re O, the High Court decision in Re DE (Child under Care Order: Injunction under Human Rights Act 1998) [2014] EWFC 6 , containing guidance endorsed by the President, has been widely accepted so that, in all but a true emergency, the local authority power to remove a child from their home under a care order should not be exercised without giving parents an opportunity to bring the issue before a court.
iii. the difference concerning removal of a child from home either under a care order or where there is no care order is now largely procedural. In all but the most urgent cases, the decision on removal will be taken within the umbrella of court proceedings, rather than administratively within a local authority.
iv. sharing of parental responsibility by the local authority with parents is an essential element, but, as Hale J/LJ stressed, the fact that considerable help and advice may be needed over a prolonged period is not a reason, in itself, for making a care order.
v. it is wrong to make a care order in order to impose duties on a local authority or use it to encourage them to perform the duties that they have to a child in need.
vi. the protection of the child is the decisive factor, but proportionality is key when making the choice between a care and supervision order for a child who is placed at home.

The case also quoted the Public Law Working Group

35. If the making of a care order is intended to be used a vehicle for the provision of support and services, that is wrong. A means/route should be devised to provide these necessary support and services without the need to make a care order. Consideration should be given to the making of a supervision order, which may be an appropriate order to support the reunification of the family. 

36. The risks of significant harm to the child are either adjudged to be such that the child should be removed from the care of her parents/carers, or some lesser legal order and regime is required. Any placement with parents under an interim or final order should be evidenced to comply with the statutory regulations for placement at home. 

[bookmark: _Hlk146184562]37. It should be considered to be rare in the extreme that the risks of significant harm to the child are judged to be sufficient to merit the making of a care order but, nevertheless, the risks can be managed with a care order being made in favour of the local authority with the child remaining in the care of the parents/carers. A care order represents a serious intervention by the state in the life of the child and in the lives of the parents in terms of their respective ECHR, article 8 rights. This can only be justified if it is necessary and proportionate to the risks of harm of the child.

Application of the Law to the Social Work Statement.
Bear in mind in SGO cases you will follow the same approach as the statement will form part of the lead care discharge application.
In SGO cases as your statement will not be supporting re-unification you will be considering the proportionality of continuing to support the separation of the children from their parents.

An updated statement template with some additional guidance is now available in Tri.x practice guidance.
Have Right Help Right time in mind.
Understand Positive and Vulnerability/Risk Factors. See the extracts from RiP and Cleaver Unell et al in the attached. 


Part  5 Statement reasons for the application and order
This is a short statement of your case. This is an executive summary of what will follow.
Sample points where child at home on CO.
X was made subject to a care order at home/with connected carers on xx/xx/xxxx
The reason the Court made a care order was due to the seriousness of the parents’ difficulties and the harm the children had suffered and the view that the LA needed to share PR with the parents as they could not be left with sole PR.
Since the making of the order this has been kept under review using our Right Help Right Time approach and the welfare checklist. The current situation is that parent’s capacity has improved. (examples)  X is not currently experiencing harm and it is not considered likely to arise in the future. There are many positive factors and few vulnerability factors. (examples)
The Right Help Right Time analysis is that the family’s needs now are for universal services.
The Trust seeks the discharge of the Care Order and no other order.
 
Part 6 Matters which led to the Care Proceedings – get the bundle from the legal team if not on the child’s file.
for this you need to read about the final threshold document or judgment. 
Read the final CG report, Final Statement and Final Care plan. 
Read any experts reports.
Read the Final Order of the Court
It is not necessary to go back and read all the evidence.
It is important that you set out why the Care Order at home was made and set this out. 
Set out what was in the Care Plan and the support offered. 

Part 7 – Family History since the Care Proceedings.
This is about what happened next.
Go from CiC review to CiC review telling the story of the family.
Show how we implemented the care plan and provided the services.
Focus on how harm has reduced, parenting capacity has improved in applications to discharge where child at home with parent.
Focus on the child and any change in circumstances.

Part 8 Current Circumstances
This section is about the child’s needs and how they are being met.
It is important to deal with each of the subheadings in the statement. 
Later this will be summarised at the Welfare Checklist section in the statement, but this is the opportunity to set things out in full.
It is important here to deal with the harm and likelihood of harm question in full. Remember harm is about ill treatment and the impairment of health and development. It is important for the application that you spell this out. If there are still some issues, then say how these will be handled, what services will be provided where the family fits in RHRT.
It is important here to be clear about important relationships and how they support the child.

Part 9 – Position of the parents/carers
This is all about welfare checklist point (f) the capability of parents to meet the child’s needs. 
Be specific about parenting capacity now. How things have changed. How we know.
If there are still some concerns the services and plans will be dealt with at 12.
This section should again make specific reference to RHRT.
This informs the plan for the involvement of the parents where the application is Care Discharge/SGO
Include information about obtaining their written consent to the application. 

Part 10  the proposed future arrangements for the care and upbringing of the child.
Where there are still needs there should be a CiN plan.
Once again reference RHRT in this.
if there is a need for an order then set this out here – e.g., CAO to F – The SGO if a Care Discharge SGO case.
The rationale for the SGO will be set out in the SGO assessment and can be summarised here. 
Leaving care support should be dealt with here. This is often an area of confusion and contention so the Law and Guidance is briefly summarised next along with specimen points which could be made. 

Arguments About Leaving Care Support 
All of this only applies to children over the age of sixteen.
General DfE guidance CA 1989 Transitions Guidance 
 page 5
Designed to ensure care leavers are given the same level of care and support that their peers would expect from a reasonable parent.
Para 1.7 page 8
While most young people know that they can call on the support of their families through unforeseen difficulties care leavers may not be able to rely on unqualified support if things do not work out as they make their journey to adulthood 

It is necessary to understand the categories and what a child is entitled to.
	Qualifying Child 
	Entitlement 

	Eligible Child
16-17
Currently looked after.
Has been looked after for 13 weeks since age 14
	Personal adviser
Needs assessment.
Pathway plan
All care and support entitled to until they leave care

	Relevant Chid
Age 16/17
Looked after for a period of 13 weeks since age 14.
Looked after for a period of time after 16th Birthday.
No longer looked after.

But
Reg 3 of Care Leavers Regs 2010 provides:

A child who has lived for a continuous period of more than 6 months with a parent or someone else with PR is not a relevant child.

If the living arrangements break down the child may become a relevant child again

	Personal adviser
Needs assessment.
Pathway plan
Accommodation and maintenance
Financial support to meet education training and employment needs.






A child aged 16/17 living at home with parents on a care order for more than 6 months will not be entitled to the services above after the care order is discharged.

	Former Relevant Child

Age between 18 – 21 or 18-25 if still in full time education.
Previously an eligible child and or a relevant child



	Personal adviser
Pathway plan
Assistance with employment education and training
Assistance with accommodation
Help with living costs.

A child who lives at home with parents under a care order until age 18 will be entitled to these services as a child who was previously an eligible child. 

	Qualifying care leaver

Age between 16 and 21 or 16 and 25 if in full time education
Looked after on or after their 16th Birthday but no longer looked after.
Spend less than 13 weeks in care since 14th Birthday – do not fulfil criteria for eligible or relevant child.

Also, a qualifying care leaver under this heading.

Child Aged 16 – 20 ceased to be looked after on making of SGO.
Still being cared for under SGO (16 –17-year-olds)
Order remained in force until they reached eighteen.


	
Help with living expenses and if they are in higher education may also have help with securing vacation accommodation.

Advice and assistance which may be in cash. 

A child living at home with parents for more than 6 months where care order has been discharged and they are therefore not a relevant child would qualify for support in this category. 



Positions may be taken by parents or Child’s Guardian including:
a) Seeking Trust commitment to providing full care leaving support even though the child does not qualify.
b) Delaying the making of the order to allow a child to qualify.
c) Opposing the making of the order due to the fact child will not qualify if the order is not made.
The Social Work statement should cover this at paragraph 12 under the heading “proposed future arrangements for the care and upbringing of the children.”
a) Set out the legal position for the child using the table above as a guide. 
Examples
X has been living with his parents for more than 6 months and as a result will not be entitled to services as a former relevant child on the discharge of the order. He will be entitled to services as a qualifying child. 
Or
When the SGO is made x will cease to be looked after but will be eligible for support after the age of sixteen as a qualifying child.

b) & c) Delaying the making of the order will only allow a child to qualify for full leaving care provision as an eligible child if the child stays subject to the order up to his 18th Birthday.

The Regulations specifically provide that if a child lives at home with parents for 6 months, then they cannot qualify for full leaving care services as a relevant child.

A similar position is in place for children subject to SGO.

It is important to say that these regulations providing for more limited provision are in place because as the guidance sets out these services are for care leavers who don’t have a level of care and support that they could expect from a reasonable parent or they can’t call on the support of their families (CA 1989 Transitions Guidance pages 5 & 8.

The Trust position is that x can look to his family to support him as he makes his journey to adulthood and that in line with the guidance and regulations there can be access to the level of support to which he is or may become entitled if for any reason the family relationship breaks down in the future.

On that basis the decision to discharge the care order/to make  the SGO should not be delayed or not made for reasons relating leaving care services. 
Part 11 Children’s and other family members Views

There should have been recent discussions with the parents and child and their views should be set out here.

Consent should have been sought and obtained where possible and the date given should be recorded here. 

Part 12 Views of Key Professionals
Views of key professionals with a paragraph for each setting out their support/reservations if any.
It is essential to be entirely accurate and not to mis describe views.
Each professional/agency should have a paragraph.
Where an agency has reservations, this should be addressed here with reference back to the plan at part 12 as to how mitigated.
If we disagree set out the reasons why this is the case. 
It is good practice to have short reports from agencies to include with the statement as part of the applciation

Part 13 Analysis using the Welfare Checklist
	This is especially important as it is what the Court will use.
You can cross reference to the sections you have already completed and summarise in short here. 
	
Part 14 Conclusion and recommendation.

Sample conclusions and recommendation can be found in the draft statement template.  
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Cleaver and RiP Risk and Protective Factors March 2020.docx
Adverse Impact of SU and Positive and Negative Factors – a checklist summary 



Summary from RIP 2015 and Cleaver Unell and Aldgate – for use in analysing cases and making proportionate judgments



March 2020





Cleaver Unell etc. – do not pathologise all children who live in families where a parent suffers from MI. LD PSU or violence – they serve to qualify as children in need - a significant proportion show no long-term behavioural or emotional disturbance. Equally it is important to identify those at risk and in need of help and support.



Ill treatment and harm associated with alcohol and substance misuse (from RIP 2015)



Summary – are these or some of these consequences present?



In utero exposure affecting bonding health and development



Adverse effect on attachment family dynamic and relationships

Identity and social presentation 

Celebrations family gatherings outings all under threat

Ordinary routines prone to upset due to unreliable forgetful parents

Substance at the centre – everything organised round it – secrecy and denial a feature of family life

Children minimising contact with outside world

Parents preventing children from mixing so that they miss opportunities to socialise

Children wary of allowing others to see what is going on

Children spending more time out of home to avoid it

Young people homeless





Can result in physical and emotional neglect



Reduced levels of safety and oversight

Parents behaviour inconsistent worrying or frightening 

Small children imitating drug taking behaviour

Copying abusive behaviour

Exposure to unsuitable adults and crime

Children having to look after themselves even at a very young age



Behavioural and mental health problems in children

Insecure disorganised attachment due to parent’s primary attachment to a substance

Children feeling unloved and unwanted

Separation due to imprisonment and hospitalisation

Young children rocking, bedwetting, sleep problems

	Lack of routines increase distress and uncertainty

	Children withdrawing or trying to please

	Children have lost respect for parents

	Clingy withdrawn and quiet

Conduct disorders – out of control behaviour

Feelings of worthlessness and despair

Increased risk of suicidal behaviour – vulnerability to peer group pressures



School performance and academic achievement undermined – 

Lack of parental attentiveness due to pre-occupations with drugs or impact of drugs

Curt rather than facilitative behaviour with children

Not maintaining contact with schools and teachers

Schooling affected by numerous moves of house

Absenteeism 

Poor concentration in school

Child being mocked and bullied or becoming a bully

Missing school to care for a parent or siblings





What protective factors are present? – has the investigation been sufficient to show what is happening? The less protective and the more vulnerable the higher intervention 



Alcohol and Drug misuse



Individual protective factors from Impact of PSU on child development RIP2015





Child



Secure attachment

Strong self esteem

Positively regarded temperament

Cognitive competence – good problem solving skills

Absence of neurobiological problems

Absence of early loss and trauma

Social understanding awareness and empathy

Internal locus of control belief in own internal resources

Goal directedness

Ability to use adults as resources including a supportive and trusting relationship with an adult in either the extended family or a friend's family

Spiritual or religious faith

Good verbal skills

Good sense of humour

Managing a balance of supporting parents and looking after themselves

Ability to respond at times of transition

Previous experience of achievement or success



Familial characteristics



Absence of violence

Effective management of parental mental health problems

Availability of at least one stable nurturing care taker

Existing family rituals and structured family activities

Low parental tension and minimal family discord

High parental self esteem

Consistently enforced family rules within a framework of well balanced discipline

Adequate economic status

Treatment for substance abuse and attempts to abstain



Community characteristics



Positive nurturing school experiences

Availability of supportive adults to act as role models and care givers

Cultural connection value and identity

Socially rich environment

Community members able to give of themselves who will notice parents in distress or difficulty

Community resources good health care, good education leisure facilities and transport

Positive achievement outside the home environment

Supportive friendships with whom it is possible to discuss difficulties at home



Other from Cleaver Unell etc- see the tables for specific groups 



Children have cognitive ability to rationalise drug and alcohol problems in terms of illness.  This enables them to accept and cope with parents’ behaviour more easily.



The presence of an alternative, consistent, caring adult who can respond to the cognitive and emotional needs of children.



Sufficient income support and good physical standards in the home.



Regular supportive help from primary health care team and social services, including respite care and accommodation



Regular attendance at school.



Sympathetic, empathic and vigilant teachers.



Attendance at school medicals



An alternative, safe and supportive residence for mothers subject to violence and the threat of violence.



A supportive older sibling.  Older siblings can offer significant support to children particularly when parents are overwhelmed by their own problems (Kosonen, 1996).



A friend.  Children who have least one mutual friend have been shown to have higher self worth and lower scores on loneliness than those without (Parker & Asher, 1992, quoted in Stoker, 1994).



Social networks outside the family, especially with a sympathetic adult of the same sex.



Belonging to organised out-of-school activities, including homework clubs.



Being taught different ways of coping and being sufficiently confident to know what to do when parents are incapacitated.



An ability to separate, either psychologically or physically from the stressful situation.  This has been shown to act as a protective factor (see Anthony, 1974 with regard to mental illness; Vellman for alcohol misuse; Holder & Ritchie, 1991 for domestic violence). 





Other parental issues protective factors - From Cleaver etc



Mental Illness 



Children are less likely to be affected adversely from parental mental illness when



It is mild

Of short duration

One parent does not suffer from mental illness

Not associated with family discord, conflict and disorganisation

Not associated with family breaking up

Children have good social networks



Drugs in addition to above Cleaver

Drugs needles etc out of reach of children

Child not present when drugs taken

Substance misuse does not take place in the home

Social environment does not expose children to contact with drug users and other criminal activity



Learning disability



Lack of family violence

Presence of a non-abusive partner

Other responsible adults involved in childcare

Ongoing support and training to enable parents to react appropriately to their child’s changing needs and circumstances as they grow up

Parents with the capacity to act effectively in relation to themselves and their children

Community support

Stable home and adequate financial resources



Resilience



Related to children having 

A sense of self-esteem and self confidence

A believe in one’s soft efficacy and ability to deal with change and adaptation

A repertoire of social problem solving approaches 



Vulnerability Factors 



What vulnerability factors are present?

Examples are:

1. Age 

1. Prematurity 

1. Learning difficulties or additional support needs 

1. Physical disability 

1. Communication difficulties/impairment 

1. Isolation 

1. Frequent episodes in public or substitute care 

1. Frequent episodes of running away 

1. Conduct disorder 

1. Mental health problems 

1. Substance dependency/misuse 

1. Self-harm and suicide attempts 

1. Other high-risk behaviours 
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