
GUIDANCE FOR DISCHARGE OF CASE CASES WHERE A SPECIAL GUARDIANSHIP ORDER IS RECOMMENDED
BACKGROUND

Over the last two years Solihull Metropolitan Borough Council has applied for the discharge of care orders in a number of cases where the plan is for the carer to be appointed as special guardian for the child upon discharge. The application had been made for a discharge of the care order without a separate application being made for a special guardianship order. We had been relying on the provision in section 14A(6)(b) of the Children Act 1989 which allows the Court to make a special guardianship order in proceedings concerning children even if a formal application had not been made and the Court had previously been content to grant orders on this basis. 
The Family Court sitting at Birmingham has recently indicated that in discharge cases dealt with under the Accelerated Procedure, it will not be prepared to make a special guardianship order unless there is also a formal application for a special guardianship order made by the prospective special guardians. This is in line with the Judgment in Re P-S (Children) [2018] EWCA Civ 1407 where the view of the appeal Judges was that use of section 14A(6)(b) should be the exception rather than the rule. In the majority of cases where a special guardianship order is recommended there should be a formal application before the Court. 

This is also in line with the approach taken by Birmingham Children’s Trust. 

THE CHANGE
We have therefore agreed to adjust our application process to bring it into line with the approach of BCT. This means that where a special guardianship order is recommended on discharge of the care order there should be a formal application for a special guardianship order before the Court.  This will ensure that there is a consistent approach across both local authorities falling within the jurisdiction of the Family Court sitting at Birmingham.

The discharge and special guardianship applications will be heard at the same time. The advantage of this approach is that the prospective special guardian will be party to the special guardianship application and entitled to attend hearings. 

The only significant change to our process is that we will now be submitting applications for special guardianship orders to Court at the same time as we submit our application to discharge the care order. The special guardianship application will be completed by the prospective special guardian’s solicitor. 

NEW PROCESS
1. Special guardianship assessment completed and support plan prepared. 

2. Assessment and support plan shared with prospective special guardian

3. Social worker to obtain consents to the discharge of the care order and the making of a special guardianship order from parents

4. Head of Service / AD agrees legal fees for prospective special guardian

5. Prospective special guardian seeks legal advice

6. Prospective special guardian confirms to social worker whether they are happy for the care order to be discharged and replaced with SGO

7. Case is taken to legal gateway panel and head of service makes decision. 
8. Prospective special guardian instructs their solicitor to complete SGO application form and sent to SMBC legal services. 
9. Where accelerated procedure is likely to apply, papers to be sent to Cafcass for review.

10. SMBC lodges applications for discharge of care order and special guardianship order with court for issue

11. Hearing(s)

12. Care order discharged and special guardianship order made. 
LEGAL ADVICE FOR PROSPECTIVE SPECIAL GUARDIANS

Once the special guardianship assessment and proposed support plan have been completed the prospective special guardian should seek legal advice from an independent solicitor. They will be advised to do so in a covering letter sent out with the assessment report and proposed support plan. 

Following receipt of advice the prospective special guardian should confirm to the child’s social worker or assessing social worker whether they are in agreement to the care order being discharged and the SGO being made. 
LEGAL GATEWAY MEETING
The legal gateway meeting will take place after the prospective special guardian has received legal advice. The decision from the meeting will be communicated to the solicitor for the prospective special guardian and they will be asked to prepare the application for the special guardianship order. Once finalised this will be sent to legal services for issue.   

USE OF ACCELERATED PROCEDURE 
The accelerated procedure can still be used for the most straightforward of cases. The accelerated procedure is likely to apply where all parties have confirmed their agreement to the care order being discharged and any post-discharge orders. Where there are difficulties in tracing a parent with PR, disputes over contact or name change applications the accelerated procedure is not likely to apply. 
Where the accelerated procedure is likely to apply documents will be sent to Cafcass for review before proceedings are issued. 
TIMING OF APPLICATIONS 
The applications for discharge of the care order and SGO will be lodged at the same time by legal services and a request made to the court to list both applications at the same time. This will be after Cafcass review in accelerated cases, or upon receipt of all documents including the special guardianship application for non-accelerated cases.
LEGAL COSTS FOR PROSPECTIVE SPECIAL GUARDIANS 
Prospective special guardians will be offered £1,500 to cover legal advice and the drafting of the special guardianship application. This does not cover legal representation in court. 

If the prospective special guardian requires legal representation in court in more complex cases this will be considered on a case by case basis by head of service or AD. Additional costs cannot be agreed unless authorisation is sought from head of service or AD. 

June 2024
106351 / 02104989
EP / EP IF =EP "" DocCreatorInitials\* MERGEFORMAT 
 EP IF =EP "" "/"\* MERGEFORMAT 
 106351 / 02104989 106351 IF ="MatterRef" DocVersion  IF <>"DocVersion" " / Version :  DOCPROPERTY DocVersion \* MERGEFORMAT " "" \* MERGEFORMAT 
 / Version : 
 \* MERGEFORMAT 
 / Version : 


