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Parental Responsibility and Data Sharing
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Trust Checklist

· Does the person requesting information have parental responsibility for the child? If in doubt, see overleaf. 
· Do you have the child's consent? Applies to young people with capacity only. If not, this does not necessarily mean we cannot or should not share the information – take advice.
· Would it be contrary to the child's best interests to disclose? 

· Have you considered informing any estranged partner or other PR holder (especially holders of Special Guardianship Orders) to let them know that a request has come in/get their view on what should be shared and/or what safely can be shared? 
· Is any Order in place limiting what information can be shared? (See overleaf)

· Is there third party information in the records? If so, you should consider obtaining consent from the third party. If no consent can be obtained from the third party, can the information be anonymised or appropriately redacted?

· The child's Social Worker should be involved in the decision about whether or not to disclose.

All decisions should be recorded in the case notes. 

· What is parental responsibility?
Children Act 1989 s.2 

Parental responsibility (“PR”) is defined as all the rights, duties, powers, responsibilities and authority that a parent of a child has in relation to a child. This means that those with parental responsibility:

· have the power to make important decisions that affect their child's upbringing, unless there is a court order in place specifying otherwise. 

· are entitled to information about their child, unless there is a court order in place preventing such disclosure or unless there is another overriding reason such as safeguarding why that information should not be shared. 

More than one person can hold and exercise parental responsibility for a child. The parental responsibility of one party does not stop simply because another person is also given it.
Who has parental responsibility?

Automatic PR 

The following individuals have PR: 

· The biological mother. 

· The biological father, if he was married to the child's mother when the child was born

· The biological father, if he was not married to the child's mother when the child was born but has done so subsequently. 

· The biological father who signs and is named on the birth certificate (this only applies to children whose births are registered since 1st December 2003)
Acquired PR - individuals 

Individuals can acquire PR if they have: 

· In the case of a biological father who is not named on a birth certificate, by making a statutory declaration which must be handed to the Births Registrar by the mother, or by way of a parental responsibility agreement. 

· In the case of step-parents, by way of a parental responsibility agreement with the child's mother and the other natural parent (if that person also has parental responsibility for the child) or as the result of a court order under s.4 Children Act or by adopting the child.

· Been granted a child arrangements order determining either that the child should live with them, or simply granting parental responsibility to them. 

· Been made special guardians to the child under a special guardianship order. 

· Been appointed a guardian (usually by a Court or will). 

· Adopted a child. 

Both married parents, or an unmarried mother, have PR automatically and they continue to have it after separation or divorce. It can only be removed only by an adoption order or in exceptional circumstances by way of a court order. Again, in exceptional circumstances, the exercise of PR may be limited by way of a declaration to this effect by the High Court. 
Civil partners have parallel (as far as possible, identical) rights to married people, although an unmarried father will not have PR automatically if he is not named on the birth certificate. The same provisions for married people apply to them in terms of acquiring (i.e. in the case of adoption, agreement with their civil partner or by an order from the court) or holding parental responsibility.

Acquired PR – Children’s Trust 

The Trust acquires PR if it is named in the care order for a child. In these circumstances, the Trust has a duty to consult the parents, but in the event of disagreement, is responsible for deciding what is in the best interests of the child.
Court Orders and parental responsibility

As mentioned above parental responsibility can be granted by an order under s.4 Children Act 1989. When it comes to the exercise of PR other orders are also of relevance as follows:-

· Court orders under section 8 of the Children Act 1989 (often called section 8 orders) address areas of dispute in relation to the exercise of parental responsibility, or a child's care or upbringing, and can limit how an individual exercises their parental responsibility. These comprise child arrangements, prohibited steps and specific issues orders (and previously contact and/or residence orders).
· Other court orders affecting the exercise of parental responsibility are special guardianship orders and various orders relating to domestic abuse. 
Child Arrangements Order

 A child arrangements order is a section 8 order and sets out the arrangements relating to where /with whom a child should live and arrangements relating to who a child is to spend time with. It replaces the former residence and contact orders. 

Prohibited Steps Order 

A prohibited steps order can be applied for by anyone with parental responsibility for a child as of right or by other people such as grandparents if they are given leave of the Court to apply. Such an order imposes a restriction on the exercise of parental responsibility. This means that the step specified by the Court, cannot be taken by a named person, notwithstanding the fact that they would usually be able to do so by way of exercising their parental responsibility. Prohibited steps orders can be changed by court order.

Specific Issue Order 

A specific issue order is an order giving directions for the purpose of determining a specific question which has arisen, or may arise, in connection with any aspect of parental responsibility. 

Special Guardianship Order

A special guardianship order is made under s.14 Children Act 1989. Such an order places a child or a young person to live with someone permanently and gives that person legal status including parental responsibility. Unlike adoption a special guardianship order will not remove parental responsibility from the child's birth parent(s). However, for practical purposes the special guardian will exercise day to day PR and will generally be the only person the school has to deal with. The special guardian’s PR is greater than that of any other PR holder and they can effectively overrule other PR holders. 

The effect of a Special Guardianship Order is to: 

· Secure the child or young person's long-term placement; ( 

· Give parental responsibility to the special guardians;

· Maintain links with the child or young person's birth parent(s); 

· Enable the special guardian to have day to day control and to exercise their parental responsibility to the exclusion of all others with parental responsibility, except another special guardian.
When does parental responsibility cease? 

PR comes to an end when one of the following occurs: 

· The child reaches 18 years old. 

· The child is aged 16 or 17 years old and marries. 

· A child arrangements order expires or is discharged. 

· A court order is made terminating PR. 

· The child is adopted
Proof of parental responsibility 

Even if a child is too young to understand the implications of subject access rights, data about them is still their personal data and does not belong, for example, to a parent or guardian. It is the child who has a right of access to the information held about them, even though in the case of young children these rights are likely to be exercised by those with parental responsibility for them.

In cases where a parent is requesting information about a child, you need to be satisfied that the party making the request is entitled to act on behalf of the individual and it is their responsibility to provide evidence of this entitlement.
Rights of foster parents 

Legally, foster parents do not have PR for a child in their care, although they may do "what is reasonable in the circumstances for the child's welfare" (section 3(5), Children Act 1985). What is reasonable depends on the urgency of the situation and whether it is practicable to consult the person with PR. 

Establish and Gain PR Evidence





ACTIVELY investigate whether there are any safeguarding issues





Seek further advice if required from relevant other teams or third parties





Investigate whether there are any data protection issues 


subject access request (see section 14.2) should be made





Decide whether or not to provide the information requested,


based on the best interests of the child, ensuring that the resident


parent is made aware of the decision.
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