7. Further Information and Resources 1. The Mental Capacity Act (MCA) 2005

O MCA applies to anyone aged 16 or over. The primary aim of the MCA is to promote and safeguard decision making within a legal
framework.

O The MCA promotes empowerment for people to have control about the decisions that affect them and offers protection for those
who may not be able to make their own decisions.

0 39 Essex Chambers Guidance Note: MCA Guidance Relevant Information
for Different Categories of Decision
0 39 Essex Chambers Guidance Note: Carrying Out and Recording Capacity

0 gﬁ;%mst O The MCA builds on respect for Human Rights and is underpinned by a set of 5 Key Principles (see below).
QO NICE GuTnce: Decision Making and Mental Capacity » Presumption of capacity — everyone has capacity unless determined otherwise
O Tri-X: Mental Capacity Act 2005 Resource and Practice Toolkit > Take all practicable steps to support the person to make their own decisions (including relevant information)
» Unwise Decision Making — does not mean a person lacks capacity
: : > Best Interest Decisions — acting in a person’s best interests when they cannot make the decision themselves
6. Key Considerations > Less Restrictive Intervention — ensuring best interest decisions are the less restrictive of basic human rights.
0 The main aim of the MCA (2005) is to empower people to have U Everyone working with (or caring for) any person from the age of 16 must comply with the Act and associated Code of Practice.
control over their own health and welfare decisions and, where Mental Capacity Act Code of Practice - GOV.UK (www.gov.uk)

they cannot, offer safeguards when those decisions need to be

made on their behalf.

0 Remember assessments of capacity are TIME and DECISION
specific

O You must have evidence to show why you believe someone
lacks capacity and show the steps you have taken to support

2. Assessing Capacity
O The process for assessing a person’s capacity to make a decision is laid out in the Code of Practice,
however, a Supreme Court Judgement in 2022 (A LA v JB) has changed the order of the 2-stage test
which is now as follows:

the person to understand the relevant information. Mental E lSJtaé;e 1 (fugc’:]iona:test) —.C:m the‘per:on:h decisi b de (using Principle 2)
N . - : : nderstand the relevant information for the decision to be made (using Principle
- Isr;,gz:zlﬂ:)(r:::f;;n\i,::tifrCoarp:;»lctz Eaasabc?fnacszzzls?r?;f,hzs Capacity » Retain the information (at least until the end of the test of capacity) : °
pacrty Act (2005) » Weigh up the information (consider the pro’s and cons)

been carried out. Where a capacity assessment has not been
undertaken in these situations you should record your rationale
for that decision. (SAR Recommendation: Leanne Patterson,
Northumberland)

» Communicate their decision (particularly where the person may have difficulties in this respect)
O Stage 2 (diagnostic test):
» Does the person have an impairment/disturbance in the functioning of the mind/brain? (Permanent or
temporary including substance misuse)
/\ U More recent Case Law draws on the four questions identified in the Supreme Court Judgement that
need to be answered when deciding whether someone has capacity:

5. Deprivation of Liberty Safeguards (DoLS)

U DolLS exist to ensure that a person who lacks capacity >\L/ 1. What is the ‘matter’ (what is the decision that P has to make?)

to make a decision about their care/treatment, is not ‘/\ 2. What is the information relevant to that decision? (See Sec: 3)

arbitrarily deprived of their Article 5 Human Right of \ 3. Is P unable to make a decision on the ‘matter’? (Stage 2 Functional Test)

Liberty. N CAS P 4. If Pis unable to make a decision on the matter, is that inability caused by a disturbance in the
O A DolS authorisation should be sought in functioning of the mind or brain? (Causative nexus)

circumstances where the following criteria is met: HORTHUMIEELAN DLGHIEDRER AND.ARUATS NB: Diagnosis is not required. Mr Justice MacDonald confirmed that the wording of Section 2 (1) itself
» A person lack capacity to consent to the arrangements does not require a formal diagnosis.

for care/support/treatment

» The arrangements mean they will be under constant 4. Best Interest Decisions
supervision _and control, and ) O Best Interest Decisions should only be made when a person has been 3. Relevant Information

> The person is not free.: to leave the premises where the assessed as lacking capacity and this is due to an impairment/disturbance Q In determining whether a person can understand the relevant
arrangemepts are belr.wg UIEIELS , of mind/brain function. information in relation to the decision, assessors need to ensure

U The Managing Authority (HqspltaI/Care Home) WOUIfj O Before a Best Interest Decision is made consider whether the decision can that the matter/decision is correctly formulated.
need to apply to the Supervisory Body (Local Authority) wait until the person regains capacity (if incapacity is temporary). If the O In North Bristol NHS Trust v R (2023), the Judge stated that the
forauthorisation. - decision is not urgent, we should wait until the person regains capacity to minimum information required in which the capacity decision is

S e c.jeprlvatlons i e e B ERR eI IR make the decision for themselves. recorded should be “ a careful and succinct account of the
serV|ce.s (IS..L's) and a person’s own home, the O We must follow the Best Interest checklist when determining Best Interest formulation of the matter to be decided and the formulation of the
authorlsat.lon eI G R A i el Decisions on behalf of the person — see Section 5 of the MCA Code of relevant information in respect of the matter, together with a careful
Sl Practice and concise account of how the relevant information was conveyed

U The DoLS apply to anyone from the age of 18 however, O Where a Best Interest Decision is made on behalf of a person who lacks and with what result.”
youns JEERE befcween 16 - 18 may aI.so t.>e CERTMTEE @ capacity, we must ensure the decision reached is the Less Restrictive Assessors should be able to evidence the relevant information in their
thelr.llberty and in these cases authonza'uon osdpe option (Key Principle 5) assessments and what practicable steps they took to support the
required from the Court of ProteFtlon also. ) O Where the only option available is likely to deprive a person of their person to understand it (Principle 2).

SR current Parllament have decided not to introduce Article 5 Human Right of Liberty then legal safeguards must be applied. See Sec. 7 for Case Law Guidance on the relevant information to be
the Liberty Protection Safeguards (LPS) and therefore These are known as the Deprivation of Liberty Safeguards (DoLS) see considered for a range of social care decisions (39 Essex Chambers)
the DoLS process remains in place. e B



https://www.gov.uk/government/publications/mental-capacity-act-code-of-practice
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/921428/Mental-capacity-act-code-of-practice.pdf
https://www.39essex.com/sites/default/files/Mental-Capacity-Guidance-Note-Relevant-Information-for-Different-Categories-of-Decision-November-2021.pdf
https://www.39essex.com/sites/default/files/Mental-Capacity-Guidance-Note-Relevant-Information-for-Different-Categories-of-Decision-November-2021.pdf
https://www.39essex.com/sites/default/files/2023-03/Mental Capacity Guidance Note Capacity Assessment March 2023.pdf
https://www.39essex.com/sites/default/files/2023-03/Mental Capacity Guidance Note Capacity Assessment March 2023.pdf
https://www.scie.org.uk/mca/lps/latest/
https://www.nice.org.uk/guidance/ng108
https://mca-adults.trixonline.co.uk/
https://caselaw.nationalarchives.gov.uk/ewcop/2023/5
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