
Birmingham Children’s Trust Legal Team Disclosure and Redaction Guidelines and Resources. 
Reducing the risks of accidental disclosure of confidential information.

Our Practice Manual contains key advice and guidance in relation to the basics of security and redaction. (Paragraphs 73- 75)
Key Points

a) Drawers in use must all be clearly and labelled with a lawyer name.
b) When a case completes in court if a paper bundle exists this should be shredded and not await the closure of the file. A full digital bundle should be on the IKEN file.
c) Now that we have almost universal digital working in court it is there is little need  for printing where any document is printed it must be securely stored.  Any documents which need to be signed ought to be signed digitally without printing off. 
Police and other evidence is stored by the BST. These are reviewed regularly and where a case has completed the evidence is destroyed and logged.  
Due to the potentially large costs and reputational damage and personal liability of individuals particular care must be taken with: 
a) Photocopying – leaving papers – using local printers 
b) Redacting addresses out of court documents
c) Paper documents being taken home must be stored securely
d) Redacting foster carer names out of documents
e) Use of OME encryption
f) Copying others in to emails to court 
g) Careful use of CC in emails

The Legal Team will ensure that where drawers are in use all drawers and cabinets are locked at the end of the normal working day and the keys are stored securely.

Our Guidance for new Legal Assistants contains further specific instructions.
Requesting information from third parties
In situations whereby the allocated social worker does not have the required correct details or in scenarios such as the second example. Requests for information must be sent to the generic inboxes of the relevant agency. This contact information can be found in the SocShare drive in the folder “BCT Legal Contact Information.”
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All requests for information must be sent via email and have the redacted case management order attached.
You must ensure that all confidential information, such as the parties’ positions, recitals and court directions (apart from the information you are requesting at that time), are redacted using the Adobe Acrobat “Redact” tool. The order should only contain the parties’ names and the information you are requesting. Where you receive a pre redacted document redact again using adobe pro.

Your solicitor may ask you to ensure that documents are appropriately redacted so as not to contain any confidential information. What is confidential will vary on a case-by-case basis and should be discussed with your solicitor, as for example a matter may have parents with a history of domestic violence within their relationship and therefore mother’s address is not to be disclosed. As a rule, it is vital that foster carers addresses are always redacted.

Our “internal procedures at a glance” document contains the following warning and guidance.
	3rd Party Data in all documents lodged with the court
	This must be redacted by solicitor or a legal assistant with guidance
	All identifying information in relation to non-family members who are not party to the proceedings must be edited out. THIS IS ULTIMATELY THE SOLICITOR’S RESPONSIBILITY NOT THE LEGAL ASSISTANT.

Sometimes this has been completed by the social work team. Always redact again using Adobe Pro to ensure redaction and prevent a data breach. 



Other Key Points from Practise. 
In some specialist cases (Inquests are an example) there will be a redaction and anonymisation schedule agreed by parties. Great care will be needed by the Lawyer and Legal assistant in ensuring compliance before finalisation of the disclosure
On occasion we receive documents from other agencies or from internal services  which have already been redacted. This may have taken a redaction approach which is not in accordance with the interests of the administration of justice to include material that is material and relevant. It will be necessary in some of these cases to request unredacted material from the agency/service so that the legal team is able to form a view on this and to agree the level of redaction.





The Trust has published general guidance on redaction and an important presentation on data protection following a serious information breach in 2024.
It is important that we are all familiar with this guidance and training which will form part of our induction process and ongoing training programme. 
	Trust Redaction Guidance 
	General guidance in respect of 
SAR requests
FOI Requests
Court ordered disclosure
Mailing documents 

	


	Anatomy of a data breach
	Contains:
Examples of how mistakes can be made
Actions which must be taken in the event of an internal or external 
	




To understand our duties and responsibilities in relation to Disclosure and Redaction it is necessary for lawyers to have knowledge in our key areas of practise. This ensures an understanding of our duties of disclosure and how far documents may be redacted. 

	
Disclosure of Evidence in Family Proceedings 
	
Extract from Hershman and McFarlane: Children Law and Practice. 
Includes
Full and frank disclosure of all relevant material.
PII
Medical records
LA records – positive duty to disclose relevant material which might assist the parent in rebutting allegations.
Other specific circumstances
Withholding evidence from a party.
Disclosure from Family Proceedings to third parties.


	


	Publication of Judgments Practice Guidance
	Updated guidance in June 2024.
Gives detailed guidance on publication and anonymisation of Judgments.
	


	Disclosure and Redaction in Judicial Review cases. 
	Practical Law Guidance updated July 2024. 
Covers
The duty of Candour 
Specific effects of the duty of candour on defendants
Withholding documents from disclosure and redaction 
Excluding Evidence 
 
	





These guidelines will be subject to review every 12 months.
The guidelines to not cover guidance in general civil litigation as this is not an area of Practise for the  Team.


Legal Team 
October 2024
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Redaction Guidance

Guidance for staff on identifying the exemptions before disclosure. 

Identifying and applying redaction correctly is a very important check. This must be done diligently to ensure that confidential data is not accidentally disclosed unintentionally. 

Principals of redactions

What are we disclosing?

· Subject Access Request bundles under the Data Protection Act.

· Responses to information requests under the Freedom of Information Act or Environmental Information Regulations.

· Court Orders.

· Sending case notes, minutes and social care information to children and/or family members.

· Research or case studies.



How are we disclosing? – safely and securely

· Redaction is the separation of disclosable from non-disclosable information by the blocking out, removal or substituting of individual words, sentences, paragraphs, pages, or sections prior to its release or publication. 

· Most information requests under the Data Protection Act, Freedom of Information Act, and Environmental Information Regulations will contain a mixture of information that can be disclosed, and information that is subject to an exemption or exception.

· Under the legislation there is an obligation to communicate as much of the requested information as possible. Therefore, blanket exemptions or exceptions to a whole document from disclosure will not normally apply or be lawful; you can only withhold the whole document or data set when all the information is exempt or excepted from disclosure.

· Redaction is normally carried out to remove words, sentences or paragraphs, but if so much information has to be redacted that a document becomes unreadable it may be appropriate to withhold individual sections, pages or even the entire document.

· Be clear on what data falls within the scope of the request you are dealing with, just because you have access to information does not mean you are authorised to disclose that information or that it falls within the scope of the request. 

Redactions should be applied on a case-by-case basis, and the Trust as a Data Controller will consider whether disclosing this information is necessary, likely to cause harm, likely to prejudice, and reasonable in all the circumstances. As a matter of good practice, a copy of the disclosure bundle showing the redactions and the reasons behind them should be retained for reference.

Examples of this include:

· Information you hold on behalf of another organisation or third party.

· Information you have access to through a shared system. 

If any of the above scenarios are applicable, then the requester should be sign posted to the relevant organisation or third party for the information.  



The following principles must be followed when reviewing information or documents prior to disclosure or publication:

a) The review should be undertaken by someone with a detailed knowledge of the case or relevant subject area.

b) Never redact the original source information or document. Always make a copy and perform the redaction on the copied version.  

· If printing or photocopying information for redaction, this must be single sided – to prevent redactions showing through on the reverse side.

c) Consider whether any other factors are important for the understanding of the information e.g. 

· Does colour provide meaning?

· Is a key or an explanation of abbreviations needed?

d) Always use the most effective redaction method available and consider the limitations of that chosen method. 

e) When reviewing information for disclosure, as well as checking the content of the document or data set, checks must also be undertaken of the File Properties/Metadata (section 8) and for ‘hidden content’ (section 9).  

f) After the redaction process has been completed, a new copy of the information should be created and thoroughly checked to ensure all the redacted information has been removed or is unreadable and the redaction process cannot be reversed. 

g) All intermediate copies of the information created during the redaction process and any waste must be securely destroyed.  

h) Two copies of the disclosed information should be made: 

· One will be retained as an evidential record of the disclosure, along with an explanation as to why any information has been redacted or disclosed (for example in the case of third party personal data). 

· The second copy is for the requester. Normally the copy will be provided to them in an electronic format, unless they have specified otherwise. 

i) If there are any concerns that disclosing the information may cause harm or distress to the recipient, consideration should be given to offering them advice or assistance including a meeting as part of the disclosure process.



Information that may be exempt from disclosure

Below are examples of information which may be exempt from disclosure and may be redacted:  

· Personal identifiable data. 

· Information that could cause prejudice to the health or the delivery of social care services of a service user.

· Information that could jeopardise the safety of any individual.

· Information that would prejudice the prevention and detection of crime, the apprehension or prosecution of offenders, or the assessment or collection of tax. 

· A claim to legal professional privilege. 

· Court documents in specified circumstances.

· Information that would, or would be likely to, prejudice commercial interests of any person or legal entity. 

· Information in relation to negotiations, if it would be likely to prejudice those negotiations.

· Information in relation to management forecasting or planning, if it would prejudice the conduct of the business or activity concerned.

· Confidential references.

· Information provided with an expectation of confidentiality* (e.g. complaints, safeguarding concerns, whistleblowing or fraud referrals). 

* You should not always assume confidentiality. For instance, just because a letter is marked 'confidential', a duty of confidence does not necessarily arise although this marking may indicate an expectation of confidence. It may be that the information in such a letter is widely available elsewhere (and so it does not have the 'necessary quality of confidence'), or there may be other factors, such as the public interest, which mean that an obligation of confidence does not arise. 



Exemptions must be considered on a case-by-case basis and are open to appeal by the individual making a request, so it is important to document the reasons which informed your decision. 

Further details on what information could potentially be exempt from disclosure, is available through the:  

· Data Protection Act 2018 / UK GDPR 

· Freedom of Information Act 

· Environmental Information Regulations 

· ICO’s website 



Information already known by an individual: 

Whilst information or documents originally provided by or given to an individual would normally be disclosed, it is important to consider if they still have a justified purpose for receiving the information: 

· If the information is about a third party, do they still have an involvement/relationship with that individual that justifies disclosure?

· If the information was provided to them in relation to a specific role/duty they were undertaking at the time, does that justified basis still apply? 

· Was the information previously provided to them in error? 

· Have any other circumstances changed since the original provision or disclosure of the information?



Requests on behalf of children & young people:  

Parents or guardians may make requests for information about children and young people. It is important to remember that whilst the parent or guardian may be making the request, the right of access is that of the child or young person, and the request is being made on their behalf. 

Before responding to a request, you must consider whether the young person is mature enough to understand their rights. If you are confident that the young person can understand their rights, then you should seek their views or authorisation for disclosure.

The best interests of the child or young person must be considered at all times.



Exemptions under the Data Protection Act

Third party information  

Case notes for a data subject will/may include personal data about other individuals, who have been involved in or affected by their case. In some cases, particularly where there are siblings, case notes could be joint or overlapped. 

Every effort should be made to contact any third party, to ascertain if they consent to the disclosure of their personal information. In contacting the third party the Trust must ensure the privacy of the data subject is also maintained. The consent or refusal of the third party must be recorded. 

Where the Trust does not have the consent of the third party, the Trust must consider whether it would be reasonable in all circumstances to disclose the information relating to the third party without their consent. The considerations when deciding whether it would be 'reasonable in all circumstances' to disclose third party information is as follows: 

· any duty of confidentiality owed to the other individual. 

· any steps taken by the Trust with a view to seeking the consent of the other individual.

· whether the other individual is capable of giving consent.

· any express refusal of consent by the other individual.

If the Trust has not obtained the consent of the third party and the Trust is not satisfied that it would be reasonable in all the circumstances to disclose the third-party information, then this will be withheld/redaction applied. 

However, it is imperative to note that the Trust has an obligation to communicate as much information requested, without disclosing the identity of the third party. The disclosure bundle must have any third-party information edited/deleted/redacted with the appropriate redaction method to comply with the request if the Trust cannot disclose all the information.  

The reasons for your decision on whether or not to disclose should be ideally recorded on the case management system.



Information about relatives

When applying an exemption, the Trust will need to distinguish between a relative's personal data (withhold) and information about that relative that is also information about the person making the request (disclose).
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In balancing the data subject's right to know with the mother’s right to privacy, disclosing in line with the second option provides a context that would probably have been shared through life story work without disclosing the mother’s mental health issues.

Information about foster carers

Personal data about foster carers can sometimes be on the case notes.  Where there is a safeguarding risk or a risk of harm on the placed child, the details of the foster carer MUST NOT be included in the disclosure bundle. 

Factual information on child(ren)provided by carers in their role as agents for the Trust and personal opinions and/or information they would provide should in the same way of that of a relative as mentioned above.

Names of professionals/staff 

The Information Commissioner's advice is that staff names are disclosed provided there is no risk of harm to the staff member involved. The names of staff that have provided direct services to the person will usually already be known to the data subject.

Third party opinions 

If an external professional is stating facts that the data subject has already been told (e.g. within a multi-agency meeting where the client was involved in the discussion) they can be disclosed.

However, where a third party is giving an opinion then this would not normally be disclosed without their or their organisation’s consent.   Even so, where we do not have consent, we will still need to consider whether it would be reasonable to release the third party information, as the opinion may have affected how the data subject was treated.

Metadata and Hidden Information

Whenever you create a file (e.g. word document, spreadsheet, presentation or email) or folder, Windows automatically collects information about it including the author and a version history. To see the file properties right-click the item in the folder and choose ‘Properties’ from the pop-up menu.





‘Hidden’ information in documents.  

Most data or information within a document or dataset will be clearly visible or identifiable however, the following examples illustrate when this may not be the case: 

· Hidden by formatting styles: The author when creating a template may have chosen to ‘hide’ certain data by setting the font colour to be the same as the background (e.g. white on white or black on black). Whilst this would prevent disclosure if printed, it would remain accessible within a digital copy. 

· Layered content: Where pictures or objects have been overlaid or placed over other content.   

· Placed outside the area of display: The author may have placed data at the end or edge of the document which is outside the normal visible area e.g. MS Excel supports over 16 thousand columns and 1 million rows of data. 

· Hidden rows and columns: MS Excel includes a function to ‘hide’ rows or columns from view, which can then be ‘unhidden.’ This can be identified as rows or columns will not run consecutively. 

· Hidden worksheets: MS Excel also allows an entire worksheet to be hidden from view.

· Embedded documents or files: Files and document can be inserted or pasted into documents.   

· Pivot tables: The source data summarised within a pivot table can be retrieved by double-clicking on the table, even if the original worksheet has been deleted or the pivot table has been copied into a new workbook. 

· Charts: Charts like pivot tables can contain an embedded copy of the source data within them. 

· Functions: Functions such as LOOKUP and VLOOKUP in Ms Excel also create and store a cache of the source data which can potentially be retrieved even if copied into a new workbook or document.

· The ‘Track Changes’ feature in MS Word: This can be turned on through the review tab, and marks up and shows any changes that anyone makes to the document i.e. deleted text is retained within the document but displayed as struck through until approved or rejected. This feature allows you to see the document in its original version or the intended final version. It is therefore possible for you to receive a document without realising that ‘Track Changes’ has been turned on, which contains hidden comments or changes that have not been approved or rejected.



The ICO’s How to disclose information safely: Removing personal data from information requests and datasets provides more in-depth examples on potential unintended disclosures and how to identify and remove them.

The National Archives Redaction Toolkit provides guidance on editing exempt information from paper and electronic documents.









General rules to avoid disclosure of ‘hidden’ information.

· Use blank templates - Never use a previous document as a template for your new document, as it will contain data or references to the original subject - Always use the agreed blank template. 

· Apply consistent formatting throughout the document. Use consistent font and background colours and shading to avoid black on black or white on white situations occurring. Please note that the automatic font colour is preferable to using black, as automatic will ensure text is visible when a dark shading is applied. 

· Only include information that is necessary. 

· When possible, provide information at a summarised, anonymised or pseudonymised level rather than at a detailed or identifiable level.  

· Consider the source data in Pivot Tables and Charts and if possible, use the Paste as ‘value only’ option to remove the link to the source data. 

· When pasting large quantities of data into table cells consider if there are size restrictions, which will mean not all of the data will be visible. 

· Do not hide data within the document.  

· Consider creating alternative versions if different levels of access are required. 

· Consider the potential consequences before; 

· Placing data outside of the main viewing/content area

· Overlaying objects

· Hiding rows, columns or worksheets

·  Embedding documents or files

· Including hyperlinks



CCTV Imagery Redaction

The Trust will not disclose CCTV imagery that relates to other potentially identifiable individuals without an appropriate lawful basis for such disclosures, therefore any images or footage that is disclosed will be redacted accordingly to protect the rights and freedoms of others. The Trust can arrange for the requestor to view the footage, rather than receiving a copy if there is no other third party identified in the imagery.

If the Trust cannot redact the third-party footage, the Trust will need to consider asking for their consent before releasing it. Where this isn’t possible or appropriate, the Trust must balance the requester’s rights against any third-party rights to privacy and decide if it’s reasonable to share the footage without their consent. The reason should be documented for the decision.

Any section of the CCTV imagery that has identifiers - like faces, license plates, personally identifiable markings and/or body tattoos will need to be removed by blurring, masking, or using a solid fill to completely obscure parts of the footage. 
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For example "The child was voluntarily accommodated as mum was unable to
cope due to post natal depression”

Could be edited as follow:

: "The child was voluntarily accommodated | ]

or "The child was voluntarily accommodated as mum was unable to cope [l
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Anatomy of a Data Breach

Su De – Data Protection Officer
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What is a Data Breach?

Any destruction, loss, alteration, unauthorised disclosure or access of someone’s personal data.

This affects the personal data’s confidentiality, integrity or availability. 

Personal data is any information that can identify an individual.

This can be accidental (including negligence or recklessness), or an unlawful act.



Information Commissioner’s Office (ICO) defines a data breach as: 

	A personal data breach means a breach of security leading to 	the accidental or unlawful destruction, loss, alteration, 	unauthorised disclosure of, or access to, personal data.
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In short, there will be a personal data breach whenever any personal data is accidentally lost, destroyed, corrupted or disclosed; if someone accesses the data or passes it on without proper authorisation; or if the data is made unavailable and this unavailability has a significant negative effect on individuals.



The ICO is the regulator; an independent body set up to uphold information rights. (Not Interim Care Order in this scenario!) They can give advice but also issue fines or sanctions for breaking data protection rules.
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Impacts and consequences of data breaches…

		…on the victim		…on the Trust		…on the employee

		There can be a psychological effect;
It may feel like an invasion of privacy, they may feel victimised, upset and depressed, or suffer from insomnia, eating and sleeping difficulties and social anxiety.		Reputational impact and loss of goodwill through negative media coverage		An assessment of where the individual has gone wrong how much they are personally responsible.

		There could be a breakdown in the professional relationship due to lack of trust following the breach. This can lead to individuals not being able to access the support from us that they might need.		Service delivery and processes can be effected if the relationship with the child/family breaks down due to loss of trust. 
Core service activity could be affected, resulting in missed targets and intervention at AD level.    		Additional training or monitoring of the individual may be required.


		There could be a risk of identity theft and financial implications arising from identity theft.
		Legal, statutory, and regulatory impacts where the Trust can receive a sanction or reprimand. 		Potential HR processes – warning, disciplinary action or dismissal.

		There may be a risk of physical harm from alleged perpetrators.
		Financial impact through a monetary penalty notice (fine) or a compensation claim brought on by the victim.		Potential criminal investigations for any act that is intentional or unlawful. 









OFFICIAL

Monetary fines

Standard Max 8.7 million or 2% of turnover

Higher Maximum is 17.5 million or 4% of turnover.
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The Typical Characters in a Human Led Data Breach

Meet Eager Emily

Loyal and motivated

New and keen to impress

Want to get things done 

Lots of energy and motivation

Low security awareness

A well-meaning individual



Eager Emily’s Efforts



Eager Emily is completing some of her work when she notices that there are a lot of outstanding documents for her colleagues’ cases that are waiting to be sent out. Some look like they have been there for a long time. 



Emily is up to date with all her work, she wants to make sure those families get their reports, and she also really wants to impress her boss. 



Emily decides to send out the documents herself and get them cleared instead of waiting for her colleagues to do it.



What are the risks with the choice that Emily has made?



What may Emily not have thought about before taking on this work?



How could Emily have helped in a different way?
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Emily risks a data breach by sending confidential information to the wrong person due to not having the knowledge that she needs to send out these documents.

 - Without the knowledge of the family, Emily won’t have the most accurate/up to date details of anyone who needs the documents.

 - If Emily does not know the cases, she will not know who is allowed to get which information, and whether it is safe for them to have it. 

 - The documents also need to be saved/named appropriately, particularly if there are different versions for different sets of parents. 

 - There is an audit trail that needs to be completed for good record management in order to prevent loss/misfiling of information. 
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The Typical Characters in a Human Led Data Breach

Meet Tired Teddy

Busy, with too many tasks to complete

Feels security is slowing him down. Is settling for speed over security.

Feels he has too much on his plate to refresh his mandatory Data Protection training. 

Fuelled on caffeine, he is falling behind on work.

Is experiencing personal stress outside work with his mother being ill, 2 young kids, and a recent house move.



We have all felt like Tired Teddy from time-to-time, but that doesn’t mean we can let our vigilance around data protection slip. 



On the next slide is an email that Tired Teddy is just about to click ‘send’ on. 



Can you spot anything about the email that Tired Teddy may have missed?... 
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THINGS TO SPOT: (may need to zoom)

 - The mother’s email address is clearly wrong – an autocomplete with a similar name!

 - The email trail clearly says not to send to dad, but dad has been copied in (warning that an email is being sent to an external email address at the top gives us the heads up on this)

 - The email trail clearly says dad can’t know mum’s contact details, but he is CC’d in so could see her email address (if it was entered correctly!)

 - The attachment is not the correct one – it is for a family with a similar name

 - The entire email trail is about to be forwarded, meaning that the recipients can see the conversation about them between Worker and Manager

 - Sensitivity should be marked as ‘Official – Sensitive’

 - Emails should be encrypted if being sent to external, non-secure accounts



Can also mention:

 - Checking the content of the attachment before sending



Talk about Notification Blindness over time… and possibly use a speed signage and a speed camera analogy. Will the court accept that the person was speeding because they didn’t see the signage… 
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The Typical Characters in a Human Led Data Breach

Meet Reckless Ralph

Thinks data protection and security is a barrier. 

Cuts corners to speed things up.

Will use alternative, non-approved apps like ChatGPT.

KNOWS the risks and has no intention of harm, but thinks it is worthwhile taking the risk.

Knows the policies and procedures but chooses to ignore.







Reckless Ralph’s Rushing



Reckless Ralph is fed up with constantly having to double check everything all the time. He thinks it is boring and takes too long. 



Reckless Ralph has been working here a while and has figured out that most Trust email addresses are firstname.lastname@birminghamchildrenstrust.co.uk, that most health email addresses are firstname.lastname@nhs.net, etc. 



Reckless Ralph had agreed to send some information to a health professional but can’t be bothered to call them and get their email address. Reckless Ralph decides to just figure out the health professional’s email address for himself, or maybe try and google it. 



What do you think is likely to happen?



What should Reckless Ralph have done?
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This could lead to a data breach if Ralph guesses the email address and it goes to the wrong person. Ralph should have called to confirm the email address before sending. 



Thinks data protection is a barrier -  talk about choosing to ignore the lines of defence as he thinks it is time consuming. 



Cognitive Dissonance – We know it is not right but choose to ignore. Make excuses like no one else follows either or everyone else choose to ignore it… basically social proofing the action to reflect the non-compliant work culture around them. Signpost staff to Whistle Blowing Policy if they see a practice that does not adhere to ethical working.



Explain that in terms of culpability this is more serious; Ralph knew the policies but chose to take a risk to speed up the work.
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The Typical Characters in a Human Led Data Breach

Meet Sneaky Sarah

Curious and nosey.

Thinks no one will know.

Intentionally abuses their privileged access to the system.









Sneaky Sarah’s Snooping

Sneaky Sarah does not like her daughter’s boyfriend. She knows that her daughter can do better and she feels like he is trouble. 

Sneaky Sarah’s daughter says that her boyfriend has children with his ex, but he doesn’t see them anymore because he and his ex had a difficult relationship and now his ex won’t let him see the kids.

Sneaky Sarah’s becomes suspicious of this, so she pops onto Eclipse to look up her daughter’s boyfriend. Sneaky Sarah feels like she is just looking out for her daughter by checking whether the boyfriend has been known to the Trust previously. 

What do you think about Sneaky Sarah’s actions here?



What could be the consequences of this?



What could Sneaky Sarah have done instead? 
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Not supposed to do this. This is an unlawful act, but she does this anyway and puts career at risk as well as committing a data breach.

Is also a breach of the Eclipse Terms of Use and the Trust’s Acceptable Use Policy

Trust systems have a digital footprint trail that can be extracted through an audit request. 



If Sarah or her daughter confront the boyfriend, he could report this unauthorised access to the Trust. This would be a data breach and Sarah and the Trust could both face consequences. 

Sarah could have suggested that her daughter get a Claire’s Law disclosure – where she can find out about any history her boyfriend may have in an appropriate way. 



Mention taking a copy of work when leaving the Trust…. But remember. Everything you have done at work, the Trust is the Data Controller. If you choose to take bits of your work, this can be deemed as data theft and the Trust will take legal action if this involves theft of personal data relating to service users.
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Some Immediate Containment and Recovery Actions

If an email containing the wrong personal data has been accidentally sent to an internal member of staff, this could be recalled if they have not already opened it. 

If they have already read it, they are bound by their Code of Conduct, but you should request that they delete the email and confirm that they have done so.



Where the unintended recipient is an external recipient:

If the recipient is a trusted professional, the risk is lower (due to their own Codes of Conduct). Request confirmation of the email being deleted.  

If they are not a trusted professional, this is a higher risk. Engage with the unintended recipient to request that the email is deleted. Get confirmation of this.

If the unintended recipient refuses to delete the email, they should be informed that unauthorised sharing, retaining, or other use of the information without the Trust’s permission is a criminal offence under Section 170 of the Data Protection Act (2018) (wording for this is available from the DPO).
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Sending emails to the wrong person is one of the leading causes of data breaches. 
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Escalation Process 

Sometimes, despite trying our best, we do still make mistakes.

If you do think that you may have done a data breach don’t panic!



Tell your line manager IMMEDIATELY (time is of the essence!) (If your manager is not in, then tell whoever is covering for them).

Complete the data incident reporting form found on the intranet, or help your manager complete this. (If you don’t have all the information yet, just complete as much as you can).

 Email the form over to DPO@birminghamchildrenstrust.co.uk ASAP (at the latest by the end of the working day).

Someone from the DP team may request further actions or information from you. These are usually to assess or reduce any risk so do please respond or action any recommendations AS QUICKLY AS POSSIBLE.

If the breach is assessed to be high risk, the DP team needs to report this to the ICO within 72 hours of anyone in the Trust finding out about it. (Do not report to the ICO yourself, this has to come from the DPO). It will also need to be reported to members of Trust senior management. 
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Remember, we are not just there for when things go wrong. We are also around to help you make sure that things go right.



If you have any questions about Data Protection at any time, please email DPO@birminghamchildrenstrust.co.uk 



Any questions….?
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[2950]

The default position in children cases is that it is the duty of the parties and their legal advisers to give full and frank disclosure of all relevant material.1 This duty will apply unless a party raises issues of litigation privilege, legal professional privilege or public interest immunity, in which case the extent of the duty of disclosure will be determined by the court.2

1 Practice Direction (Case Management) [1995] 1 WLR 332, [1995] 1 FLR 456.

2 For ‘litigation privilege’, see [3041]; for ‘legal professional privilege’, see [3051]; for ‘public interest immunity’, see [2953].

[2951]–[2952]

In O’Brien v Chief Constable of South Wales1 the House of Lords considered the admission of similar fact evidence in civil proceedings. In R v P (Children: Similar Fact Evidence)2 the Court of Appeal held that the analysis in O’Brien applied in family proceedings. In R v S (Disclosure: Home Security Video Clips)3 HHJ Harris applied the approach to disclosure more generally. The stages of analysis identified in O’Brien are:

1. To be admissible, any evidence must be relevant.

2. If admissible, does justice require the evidence to be admitted? The judge will evaluate the potential significance of the evidence, assuming it to be true, in the context of the case as a whole.

3. Are there reasons against admitting the evidence, for example:

a. Admission may distort the hearing and distract attention from central issues;

b. If there is potential prejudice from admission, does that outweigh the potential probative value?

c. Will a burden, in terms of cost, time or personnel resources, be placed on the party required to disclose?

d. Practical matters: increased length of trial, cost, difficulty for witnesses to deal with matters long closed, loss of documentation, and other matters.

Lord Bingham concluded his description of the process:

‘In deciding whether evidence in a given case should be admitted the judge’s overriding purpose will be to promote the ends of justice. But the judge must always bear in mind that justice requires not only that the right answer be given but also that it be achieved by a trial process which is fair to all parties.’

1 [2005] UKHL 26, [2005] 2 AC 534.

2 [2020] EWCA Civ 1088, [2020] 3 FCR 542.

3 [2022] EWFC 65, [2022] 3 FCR 179.

Public interest immunity

[2953]

Evidence which is relevant to an issue in court proceedings must be excluded if, as a matter of public policy, the public interest requires that it should be so excluded, notwithstanding the competing public interest which normally requires the full disclosure of relevant facts to the court. It is wrong to describe this immunity as a ‘privilege’, for a privilege (such as legal professional privilege) may be waived by a party.1 Public interest immunity is not a privilege which may be waived by the Crown or by any party.2

The categories of public interest are not closed and must alter from time to time.3 Most of the reported cases upon public interest immunity are concerned with the protection of some vital interest of the State, or some aspect of the functioning of central government. In cases involving children, public interest immunity is more likely to arise when disclosure of medical records or local authority or NSPCC records is sought. The following categories are considered here:

●	medical records at [2956];

●	local authority records at [2958];

●	local authority records in criminal proceedings at [2963];

●	disclosure to non-parties at [2966];

●	documents held by the police at [2978];

●	statements made in conciliation at [2962C];

●	evidence withheld from a party at [2962B]. 1 Duncan v Cammell Laird & Co Ltd [1942] AC 624 per Lord Simon at 641. 2 Air Canada v Secretary of State for Trade (No 2) [1983] 2 AC 394 at 436. 3 D v NSPCC [1978] AC 171 per Lord Hailsham at 230.

[2954]–[2955]

In Durham County Council v Dunn1 the Court of Appeal suggested the following approach to disputed issues of disclosure (per Maurice Kay LJ at [23]):

‘First, obligations in relation to disclosure and inspection arise only when the relevance test is satisfied. Relevance can include “train of inquiry” points which are not merely fishing expeditions. This is a matter of fact, degree and proportionality. Secondly, if the relevance test is satisfied, it is for the party or person in possession of the document or who would be adversely affected by its disclosure or inspection to assert exemption from disclosure or inspection. Thirdly, any ensuing dispute falls to be determined ultimately by a balancing exercise, having regard to the fair trial rights of the party seeking disclosure or inspection and the privacy or confidentiality rights of the other party and any person whose rights may require protection. It will generally involve a consideration of competing ECHR rights. Fourthly, the denial of disclosure or inspection is limited to circumstances where such denial is strictly necessary. Fifthly, in some cases the balance may need to be struck by a limited or restricted order which respects a protected interest by such things as redaction, confidentiality rings, anonymity in the proceedings or other such order. Again, the limitation or restriction must satisfy the test of strict necessity.’

In a case where disclosure of potentially relevant records is resisted, the party seeking disclosure should apply to the court for an order that the documents be disclosed. Issues of public interest immunity should be determined at an early stage at a directions hearing.2 Before any consideration of public interest immunity takes place, the material must pass the relevant threshold test for disclosure, namely, whether disclosure is necessary for the fair disposal of the proceedings.3

The court must weigh up the balance between the public interest, favouring confidentiality, as against the public interest that justice should be done.4 Once the issue of public interest immunity has been raised it is for the party seeking disclosure to show why the document should be produced.5 The application of the principle of public interest immunity will differ according to the nature of the interests on either side of the balance, for example where the liberty of the subject may be affected. In Re A (Sexual Abuse: Disclosure)6 the Supreme Court was asked to weigh the interests of a vulnerable young woman, who had made a disclosure of sexual abuse against the father in the proceedings, against the interests of the child who was the subject of the proceedings and the interests of the parties, in particular their rights to a fair trial. Making the order for disclosure, the Supreme Court held that the young woman’s right to privacy was not a sufficient justification for the grave compromise of a fair trial, and the interference with the right to respect for family life of the child and her parents, which non-disclosure would entail.

There is an implied undertaking imposed on the recipient of documents disclosed as a result of an order for production to the effect that they have no right to make the contents of the documents public or communicate them to any stranger to the proceedings, nor to use them, or copies of them, for any collateral purpose.7 Where confidential information is disclosed under a court order, allowing it to be seen by medical and legal advisers only, any breach of such an order will be viewed with gravity by the court and may result in contempt proceedings.8

The relaxations of the law of evidence made by CA 1989 go to the admissibility of evidence once it has been disclosed and do not affect a refusal to disclose the evidence in the first place on the ground of public interest immunity.

1 [2012] EWCA Civ 1654, [2013] 1 WLR 2305, [2013] LGR 315.

2 The Children Act Advisory Committee Handbook of Best Practice in Children Act cases (CAAC, 1997), Section 4, Annex (full text reproduced, at Division I, Section 8).

3 Re R (Care: Disclosure: Nature of Proceedings) [2002] 1 FLR 755 (FD).

4 See cases cited at [2953], and Re B (Disclosure to Other Parties) [2002] 2 FCR 32, [2001] 2 FLR 1017; The Queen ota S v Plymouth CC [2002] EWCA Civ 388, [2002] 1 FLR 1177, for disclosure of social services files, see F[641].

5 Re M (Social Work Records: Disclosure) [1990] 1 FCR 485, [1990] 2 FLR 36.

6 [2012] UKSC 60, [2013] 1 FCR 69.

7 Riddick v Thames Boarding Mills Ltd [1977] 3 All ER 677 at 688; followed in Prudential Assurance Co Ltd v Fountain Page Ltd [1991] 3 All ER 878.

8 Re A Solicitor (Disclosure of Confidential Records) [1997] 2 FCR 316, [1997] 1 FLR 101.

Medical records

[2956]–[2957]

Medical records are documents which enjoy public interest immunity, but the immunity is qualified and is subject to any direction of the court for their disclosure.1 A person may be compelled by a writ of subpoena duces tecum to attend court and bring the records or a social work case file.1 The issue of such a writ is a serious matter, and requires the leave of the district judge. When the records are produced to the court, it may then determine the question of privilege and disclosure.2 If problems arise over the production of medical documents, an application for production should be made to the court prior to the main hearing.3

Where a parent’s former medical practitioner is willing to give evidence against the parent in adoption proceedings, the court may admit the evidence.4 The question of any potential breach of the doctor’s professional duty of confidentiality is a matter for the appropriate professional body and not for the court.4

1 Re SL (A Minor) (Wardship: Medical Evidence) [1987] 2 FLR 412.

2 Re M (Minors) (Confidential Documents) [1987] 1 FLR 46; see also Re A (Wardship: Disclosure) [1991] 1 FCR 844, [1991] 2 FLR 473.

3 Re P (Minors) (Child Abuse: Medical Evidence) [1988] 1 FLR 328.

4 Re C (A Minor) (Evidence: Confidential Information) [1991] 1 FCR 553, [1991] 2 FLR 478; see also Kingham, ‘Medical Confidentiality’ [1991] Fam Law 506.

Local authority records

[2958]

In 1990 in Re M (Social Work Records: Disclosure)1 the Court of Appeal set out a summary of the then relevant law on disclosure as it applied to children cases. Since 1990 the law on disclosure and public interest immunity has further developed, in particular as a result of the House of Lords decision in 1994 of R v Chief Constable of West Midlands Police, ex parte Wiley; R v Chief Constable of Nottinghamshire Police, ex parte Sunderland2 and the review of the law and practice which followed it. At first instance, in Re R (Care: Disclosure: Nature of Proceedings),3 Charles J observed that Re M1 now needs to be read with caution in the light of ex parte Wiley.2 The need for caution arises because the House of Lords held in ex parte Wiley2 that public interest immunity was unlikely to attach to any material simply because it belonged to a particular ‘class’ of document, each claim for public interest immunity must therefore be determined by considering the contents of the material itself.

In Re R,3 Charles J held that the previous view that social work records are a class of document covered by public interest immunity is no longer good law. A person with appropriate authority in a public body is able to decide not to advance a claim to public interest immunity in any given case.3 Anyone advancing a claim to public interest immunity in respect of material held by a local authority should set out with particularity the harm that it is alleged will be caused to the public interest, for example the proper conduct of the duties of the local authority to protect children, if material which passes the threshold test for disclosure is disclosed.3

In Durham County Council v Dunn,4 Munby LJ reviewed the historical development of the law relating to disclosure of social work records and, without finally deciding the point, indicated strong support for the conclusion of Charles J in Re R to the effect that the days are now consigned to history when social work records as a class were said to attract public interest immunity.

1 [1990] 1 FCR 485, [1990] 2 FLR 36; see [2958A].

2 [1995] 1 AC 274, [1994] 3 All ER 420.

3 [2002] 1 FLR 755.

4 [2012] EWCA Civ 1654, [2012] 1 WLR 2305, [2013] LGR 315.

[2958A]

Subject to the need for caution1 when considering Re M,2 it remains the leading Court of Appeal authority on disclosure in children cases. The principle points from the judgment are:

●	general discovery of documents is an inappropriate procedure for children’s cases. However, the court retains the power to order specific discovery;

●	social work records (including child protection conference minutes) are subject to the principle of public interest immunity, which is justified by the particular circumstances of the welfare of children;

●	there is no absolute rule against disclosure;

●	it may be necessary in some cases, for the benefit of the child concerned, for the local authority to volunteer disclosure of certain records. In such cases, the leave of the court is not required to sanction the disclosure;

●	the previous blanket immunity from production in wardship cases is no longer appropriate. The court must balance each request for disclosure, in order to decide whether the public interest in protecting social work records overrides the public interest that a party to proceedings should obtain the information in order to obtain legal redress;

●	unless the documents are likely to be of real importance to the party seeking disclosure, they should not be disclosed;

●	it is for the person seeking disclosure to establish the need for the documents to be produced. 1 See [2958]. 2 [1990] 1 FCR 485, [1990] 2 FLR 36, CA; see also The Gaskin Case [1990] 1 FLR 167 (European Court of Human Rights); Re A (Wardship: Disclosure) [1991] 1 FCR 844, [1991] 2 FLR 473; Northumberland County Council v Z, Y, X and the Government of the Republic of Kenya [2009] EWHC 498 (Fam), [2010] 1 FCR 494, [2009] 2 FLR 696.

[2959]

It must be noted that a local authority has a positive duty to disclose all relevant material in its possession or power (except that which is covered by public interest immunity), which might assist the parent in rebutting allegations made against him.1 Where a local authority considers that public interest immunity may apply, it should write to the parties’ legal advisers and to the children’s guardian, drawing attention to the existence of the documents and inviting an application to the court.2

In the absence of exceptional circumstances, in a disputed case, disclosure should be made of documents recording factual matters, but not those recording opinions and advice, such as case conference records.3

If to do so is in the interests of the child, the court may prevent the disclosure to parents and others of reports of the child’s statements.4

Where a local authority is not a party to the proceedings, as a matter of strict law the court does not have power to compel discovery of local authority documents; however in Re A and B (Minors) (No 2),5 Wall J observed (obiter) that the court, nevertheless, has jurisdiction to order the disclosure of relevant local authority material, subject to suitable undertakings as to confidentiality and use.

1 R v Hampshire County Council ex parte K and Another [1990] 2 QB 71, [1990] 1 FCR 545, [1990] 1 FLR 330; Re C (Child Cases: Evidence and Disclosure) [1995] 2 FCR 97, [1995] 1 FLR 204.

2 Re C (Child Cases: Evidence and Disclosure) [1995] 2 FCR 97, [1995] 1 FLR 204.

3 Re A and Others (Minors) (Child Abuse: Guide-lines) [1992] 1 FLR 439 at 446; but see Devon County Council v S and L [1993] 2 FCR 36, [1993] 1 FLR 842.

4 B v B (Child Abuse: Evidence) [1992] 1 FCR 223, [1991] 2 FLR 487; for evidence withheld from party, see [2962B].

5 [1995] 3 FCR 449, [1995] 1 FLR 351.

[2960]

The following procedure should normally be followed:1

●	the local authority should actively consider what relevant documents it possesses;

●	the local authority should not merely disclose documents that support its case – it is under a duty to disclose documents which may modify or cast doubt on its case;2

●	if there is doubt as to the relevance of any material, other affected parties should be notified of its existence. There should be a presumption in favour of disclosing potentially helpful material;

●	if apparently relevant documents appear to be protected by public interest immunity, the local authority should write to all parties drawing attention to the existence of the material and inviting an application to the court for disclosure;

●	the relevant file of documents should be available to the court, with the relevant material flagged and with a short précis of the information contained within it. In some cases a further and more detailed guide to the file should be prepared for the court.

In specified proceedings, a children’s guardian has the right to examine and take copies of certain local authority records.3 If a children’s guardian sees records which he believes are relevant, but which the local authority confirms that it does not intend to disclose to other parties, he should bring the nature of the documents to the court’s attention with a view to seeking directions.1 A children’s guardian is not legally entitled to disclose documents in breach of public interest immunity; such documents are only to be drawn to the attention of other parties if the court so directs.1

1 Re (Child Cases: Evidence and Disclosure) [1995] 2 FCR 97, [1995] 1 FLR 204.

2 Re R (Care: Disclosure: Nature of Proceedings) [2002] 1 FLR 755 (FD).

3 CA 1989, ss 41(1), 42(1).

[2961]

In Re L (Care: Assessment: Fair Trial)1 Munby J gave further guidance upon the approach to be taken by social workers to the recording and preparation of information for use in care proceedings:

●	‘(i) Social workers should, as soon as ever practicable:

a. notify parents of material criticisms of and deficits in their parenting or behaviour and of the expectations of them; and

b. advise them how they may remedy or improve their parenting or behaviour.

(ii)	All the professionals involved (social workers, social work assistants, children’s guardians, expert witnesses and others) should at all times keep clear, accurate, full and balanced notes of all relevant conversations and meetings between themselves and/or with parents, other family members and others involved with the family.

(iii)	The local authority should at an early stage of the proceedings make full and frank disclosure to the other parties of all key documents in its possession or available to it, including in particular contact recordings, attendance notes of meetings and conversations and minutes of case conferences, core group meetings and similar meetings. Early provision should then be afforded for inspection of any of these documents. Any objection to the disclosure or inspection of any document should be notified to the parties at the earliest possible stage in the proceedings and raised with the court by the local authority without delay.

(iv)	Social workers and guardians should routinely exhibit to their reports and statements notes of relevant meetings, conversations and incidents.

(v)	Where it is proposed that the social workers and/or guardian should meet with a jointly appointed or other sole expert witness instructed in the case (what I will refer to as a ‘professionals’ meeting’, as opposed to a meeting of experts chaired by one of the legal representatives in the case – usually the children’s guardian’s solicitor);

a. there should be a written agenda circulated in advance to all concerned;

b. clear written notice of the meeting should be given in advance to the parents and/or their legal representative, accompanied by copies of the agenda and of all documents to be given or shown to the expert and notice of all issues relating to or criticisms of a parent, or a non-attending party, which it is intended to raise with the expert;

c. the parent, or non-attending party, should have a clear opportunity to make representations to the expert prior to and/or at the meeting on the documents, issues and/or criticisms of which he or she has been given notice;

d. a parent or other party who wishes to should have the right to attend and/or be represented at the professionals’ meeting;

e. clear, accurate, full and balanced minutes of the professionals’ meeting (identifying in particular what information has been given to the expert and by whom) should be taken by someone nominated for that task before the meeting begins;

f. as soon as possible after the professionals’ meeting the minutes should be agreed by those present as being an accurate record of the meeting and then be immediately disclosed to all parties.’ 1 [2002] EWHC 1379 (Fam), [2002] 2 FCR 673, [2002] 2 FLR 730.

Religious confidentiality

[2962]

Any duty of confidentiality that may be said to attach to information communicated to a priest or community elder in a religious context during ‘confession’, ‘spiritual counselling’ or otherwise, whether examined through the common law or the need to respect religious belief under ECHR, Art 9, is not an absolute duty, but is qualified by the need to protect the health, morals, rights and freedoms of others.1

1 Lancashire County Council v E and F [2020] EWHC 182 (Fam), [2020] 2 FCR 300, [2020] 1 FLR 1071; R v H [2018] EWCA Crim 2868, [2019] 1 WLR 3744.

Issues of national security

[2962A]

Cases where the local authority issues an application on the grounds that a child is at risk due to alleged ‘radicalisation’ within the family may involve issues of disclosure between the Home Office and the family court.

The President’s Guidance on Radicalisation Cases in the Family Courts (October 2015)1 identifies (para 10) the importance of appropriate sharing of information between agencies. In Re C (Care Proceedings: Disclosure),2 Pauffley J described the administrative procedure undertaken within the Home Office where information held by the Security Services may be relevant to child protection proceedings. The Family Court has jurisdiction to make an order requiring the Home Secretary to disclose all information that she is at liberty to disclose that may be relevant to pending child protection proceedings. It is then open to the Home Secretary (a) to disclose material, (b) to claim public interest immunity (‘PII’) with respect to part or all of the material, or (c) make a ‘closed material’ application within the family proceedings under the Justice and Security Act 2013, s 6(2); it is incumbent upon the Government Legal Service (GLS) to set up a process for early and definitive decision making.3

When considering an application for PII, the judge must be careful to avoid potential unfairness by directly meeting representatives of the GLS and receiving copies of closed material without first consulting the parties.3

1 See I[22A]

2 [2016] EWHC 3171 (Fam),[2017] 4 WLR 19, [2017] 1 FLR 1665.

3 Re C (A Child) (Application for Public Interest Immunity) [2017] EWHC 692 (Fam), [2017] 2 FCR 621, [2017] 2 FLR 1342.

Evidence withheld from party

[2962B]

There is a general principle that a court should not base a conclusion adverse to a party to the proceedings (and particularly a parent) upon information which that party has not seen and has no opportunity of challenging or contesting.1

Prior to the implementation of the HRA 1998, it was held that in some cases, however, the interests of the child will outweigh the general principle of disclosure, so that the court may direct that certain evidence is not disclosed to a party.1 In reaching such a conclusion the court must be satisfied that the material to be admitted is reliable. The decisions of the House of Lords in Official Solicitor v K1 and, more recently, in Re D (Minors) (Adoption Reports: Confidentiality),2 which both deal with reports in adoption proceedings, apply to proceedings under CA 1989.3 The test to be applied is summarised by Lord Mustill in Re D and is set out in full at D[502]. Non-disclosure should be the exception and not the rule and should only be ordered when the case for doing so is compelling. The jurisdiction should be exercised only in exceptional circumstances and for the shortest period possible consonant with preserving the welfare of the child.4

Following the implementation of the HRA 1998, the approach of the House of Lords decision in Re D2 can no longer stand insofar as it purports to limit the interests to which regard may be had solely to those of the children.5 In a proper case, the ECHR Art 8 privacy rights of an adult party, witness or victim may be taken into account.5

Where the disclosure of relevant but sensitive and hitherto confidential material is to be determined, the proper course is for the material to be disclosed to the court and for the court then to determine whether the ECHR Art 6 rights of the parties require disclosure.6

Where there are powerful arguments against disclosure of material to a party, it will normally be wholly contrary to ECHR Art 6 that the court should be asked to adjudicate on an issue without giving the party notice of it.7 In such a case the way forward may be to give details of the substance of the allegation to the party, so that they can deal with it.7 Another option may be to disclose the information to the legal representatives after the parties have given irrevocable instructions to their lawyers not to impart the contents of the material to them without a court order.8

Normally, notice of an application to withhold disclosure should be given to the party from whom the material is to be withheld, who should have the opportunity to make representations to the court.9

The court’s power to control or limit the disclosure of documents (including parts of any judgment) is freestanding, but is supported by the rules (particularly FPR 2010, rr 4.1, 12.12, and 29.12–29.14), but is only to be used when strictly necessary with the court being rigorous in examining where the balance lies.10

Arrangements to ensure that documents do not come into the possession of a party must be strictly followed by solicitors and other professionals; failure to do so may result in contempt proceedings against the professional concerned.11

In Re A (Sexual Abuse: Disclosure),12 a third party had made serious allegations of sexual abuse against the father of a child; the fact that allegations had been made (but no more) was disclosed to the mother by social workers who advised her to cease contact between child and father; the mother applied to terminate contact; the third party was insistent that neither her identity nor any part of the substance of her allegations should be disclosed to either parent or to the appointed children’s guardian on the basis that disclosure would have a serious adverse impact upon her physical and mental health. The Supreme Court held that on ordinary PII principles there must be disclosure to all parties of the identity and the detail of the allegations in order that they may be properly investigated and tested. The case for non-disclosure arose from the potential for the state, through the court’s order for disclosure, breaching the third party’s rights under ECHR, Art 3 (inhuman or degrading treatment) and/or her right to private life under Art 8. In both contexts the Supreme Court held that the family life rights and fair trial rights of the parties to the family case were a sufficient justification for interference with the third party’s rights.

In Brent LBC v N,13 Sumner J directed that a parent should not be informed that a temporary short-term foster-parent was HIV positive where the risk to the child was minimal and the information was not relevant to any issue in the proceedings. In Re P in private law proceedings, where there were no longer live issues between the parents, Bodey J held (on appeal) that justices had been plainly wrong to order that the mother should disclose the fact that she was HIV positive to the father.14

In A v A Local Authority,15 the Court of Appeal, having repeated that non-disclosure should only be sanctioned where the case for doing so was ‘compelling’, sanctioned withholding information from a father whilst an assessment of the risk of harm to the mother arising from disclosure was undertaken.

In A County Council v SB, MA and AA,16 the President refused an application by the child subject of the proceedings (brought both under CA 1989 and under the Forced Marriage (Civil Protection) Act 2007) for information which she had given to the expert to be withheld from the other parties on the grounds that disclosure would put her at risk of ‘honour’ based violence. The President confirmed that cases where non-disclosure is justified will be exceptional. However, where a child had imparted in confidence information which would have no bearing on the court’s decision, in circumstances where the disclosure of the information would cause harm to the child, the parents’ Art 6 rights did not require disclosure.17

In London Borough of Barking & Dagenham v RM & Ors18 Sir Andrew McFarlane P held that a decision as to whether or not the mother’s HIV status should be disclosed to the father could not be taken without giving the father and his representatives notice of the fact, but not the substance, of the application to withhold disclosure. The President adopted a procedure whereby the father and his representatives were directed to wait in a different part of the court while submissions were made by the other parties. If the court decided following that process that it would be necessary to hear from the father’s representatives on the issue of non-disclosure in principle, submissions would be invited; or (as subsequently transpired) if the court considered it able to do so it would determine the application on the basis of the submissions made by the other parties. In that case the decision was that the mother’s HIV status should be disclosed, not least because it was of central relevance to the planning for the children and the father was playing a significant role in their lives. It was better for him to be told in a managed way during the proceedings than to find out later at a point when there might be no professional support available.

For a judge to hold a telephone conversation with the children’s guardian in Chambers was a material irregularity which justified setting aside the order and ordering a rehearing, even when the content of the conversation was subsequently reported to the parties (who in the instant case were both in person) in court.19

1 Official Solicitor v K [1965] AC 210 at 219; Re M (Minors) (Disclosure of Evidence) [1995] 2 FCR 1, [1994] 1 FLR 760; see also Re NW (A Minor) (Medical Reports) [1994] 1 FCR 121, [1993] 2 FLR 591; McMichael v UK (1995) 20 EHRR 205, [1995] 2 FCR 718.

2 [1995] 3 WLR 483, [1996] 1 FCR 205, [1995] 2 FLR 687.

3 Re C (Disclosure) [1996] 3 FCR 765, [1996] 1 FLR 797; Re C (A Minor: Irregularity of Practice) [1991] 2 FLR 438; Re B (A Minor) (Disclosure of Evidence) [1993] Fam 142, [1992] 2 FCR 617, [1993] 1 FLR 191; see also B v B (Child Abuse: Evidence) [1992] 1 FCR 223, [1991] 2 FLR 487.

4 Re B (A Minor) (Disclosure of Evidence) [1993] Fam 142, [1992] 2 FCR 617, [1993] 1 FLR 191; see also Re M (Minors) (Disclosure of Evidence) [1995] 2 FCR 1, [1994] 1 FLR 760; Re M and A (Disclosure of Information) [1999] 1 FLR 443; Local Authority X v HI and Others [2016] EWHC 1123 (Fam), [2017] 1 FLR 1362.

5 Re B (Disclosure to Other Parties) [2002] 2 FCR 32, [2001] 2 FLR 1017, approved by the Court of Appeal in Re X (Adoption: Confidential Procedure) [2002] EWCA Civ 828, [2002] 3 FCR 648, [2002] 2 FLR 476.

6 A County Council v SB, MA and AA [2010] EWHC 2528 (Fam), [2011] 1 FLR 651 (approving Re T (Wardship: Review of Police Protection Decision) (No 2) [2008] EWHC 196 (Fam), [2010] 1 FLR 1026).

7 Re W (Care Proceedings: Disclosure) [2003] EWHC 1624 (Fam), [2003] 2 FLR 1023.

8 A County Council v SB, MA and AA [2010] EWHC 2528 (Fam), [2011] 1 FLR 651.

9 Re M (Disclosure) [1999] 1 FCR 492, [1998] 2 FLR 1028 (CA).

10 Re R (Children: Control of Court Documents) [2021] EWCA Civ 162, [2021] 1 WLR 2534, [2021] 1 FCR 705.

11 Re A Solicitor (Disclosure of Confidential Records) [1997] 2 FCR 316, [1997] 1 FLR 101.

12 [2012] UKSC 60, [2013] 1 FCR 69, [2013] 1 FLR 948.

13 Brent London Borough Council v N (Foster Carers) and P (by her guardian) [2005] EWHC 1676 (Fam), [2006] 1 FLR 310.

14 Re P (Non-disclosure of HIV Status) [2006] 2 FLR 50.

15 [2009] EWCA Civ 1057, [2010] 3 FCR 202, [2010] 2 FLR 1757.

16 [2010] EWHC 2528 (Fam), [2011] 1 FLR 651.

17 Local Authority X v HI and Others [2016] EWHC 1123 (Fam), [2017] 1 FLR 1362.

18 [2023] EWHC 1879 (Fam), [2023] EWHC 777 (Fam).

19 Re W (Cross Examination) [2010] EWCA Civ 1449, [2011] 1 FLR 1979.

Mediation privilege

[2962C]

Statements made by either of the parties in the course of meetings held or communications made for the purpose of mediation or conciliation may not be disclosed in proceedings under CA 1989, save in the exceptional case that such a statement indicates that the maker had in the past caused, or was likely in the future to cause, serious harm to the well-being of a child.1 It is in the public interest for parties to speak freely and without inhibition, without worries of weakening their position in contested litigation.1 Even in rare cases falling within the narrow exception relating to serious harm, the trial judge must still exercise a discretion whether or not to admit the evidence; he should do so only if the public interest in protecting the interests of the child outweighs that of preserving the confidentiality of attempted conciliation.1

The same principle applies to Financial Dispute Resolution (FDR) appointments.2

1 Re D (Minors) (Conciliation: Disclosure of Information) [1993] Fam 231, [1993] 1 FCR 877, sub nom Re D (Minors) (Conciliation: Privilege) [1993] 1 FLR 932; Re H (Agreed Joint Residence: Mediation) [2004] EWHC 2064 (Fam), [2005] 1 FLR 8, sub nom DB v PO [2004] Fam Law 792. Note, however, the removal of privilege from FHDRA hearings under the revised Private Law Programme, discussed at B[725].

2 FPR 2010, PD9A.

Asylum claims

[2962D]

The Immigration Rules provide that information provided in support of an asylum claim will be treated as confidential, and in particular that information provided in support of an application, and the fact that an application has been made, shall not be disclosed to the alleged actor(s) of persecution of the applicant.1 The extent of confidentiality within the asylum process generally was considered in R v McGeough,2 where the Supreme Court held that there is no explicit requirement that material disclosed within an asylum application should be preserved in confidence for all time and from all agencies. There is however a compelling public interest in ensuring that the confidentiality of an asylum claim is protected, and any application for disclosure of information from an asylum claim is likely to involve a balancing of the rights of a refugee under ECHR Arts 3 and 8, and the public interest in protecting the confidentiality of the asylum process, against the rights of the person seeking disclosure and inspection under Art 6 and Art 8.3

Where the alleged persecutor in the asylum claim is also a party in the Children Act proceedings it is difficult to see how a court could order disclosure of material in a pending asylum application into the Children Act proceedings.4 However the prohibition on disclosure to an alleged persecutor under the Immigration Rules does not extend beyond the determination of the asylum claim5 and once the application for asylum has been determined, either successfully or unsuccessfully, different considerations may apply.4 In Re G (Inherent Jurisdiction: Return: Disclosure of Asylum Documents),6 Knowles J directed the Home Office to disclose specific asylum documents, suitably redacted, on the basis that, when balancing rights, any non-disclosure must be limited to what the situation imperatively demands.

Not all cases in which a public authority seeks exemption from disclosure and inspection on public interest grounds will be cases of public interest immunity in the strict sense,7 and so an application for the granting of public interest immunity may not be appropriate. A more appropriate procedural framework for withholding disclosure of documentation from an asylum claim, being documentation which is already in the possession of one of the parties (or which he or she is entitled to access), is the procedure set out in FPR 2010, r 21.3.4

In R v Secretary of State for the Home Department (No 2),8 MacDonald J undertook the r 21.3 exercise by reading the disputed material and then hearing submissions firstly from the asylum applicant mother and the Secretary of State (in the absence of other parties), followed by those from the father and the children’s guardian (in the absence of first group of parties). The disclosure application could be determined prior to the outstanding asylum claim of the child, but act of disclosure itself would await conclusion of the asylum process. Having held that the disclosable documents were relevant, MacDonald J undertook a balancing exercise in accordance with Re B (Disclosure to Other Parties).9 MacDonald J’s decision was upheld on appeal.10 The Court of Appeal restated that the approach in Durham County Council v Dunn7 should be followed whenever an exemption from disclosure is asserted. Asylum documents did not fall into a different category of confidentiality. The fact that documents relate to an asylum claim was plainly a relevant factor to be weighed in the balance, but the court did not start with ‘tilted scales’; the question is whether non-disclosure is necessary.

1 Rule 339IA.

2 [2015] UKSC 62, [2015] 1 WLR 4612.

3 F v M and A and Secretary of State for the Home Department [2017] EWHC 949 (Fam).

4 R v Secretary of State for the Home Department (Disclosure of Asylum Documents) [2019] EWHC 3147 (Fam), [2020] 1 FCR 746.

5 R v McGeough [2015] UKSC 62, [2015] 1 WLR 4612.

6 [2022] EWHC 2134 (Fam), [2022] 3 FCR 807, [2023] 1 FLR 317.

7 Durham Council v Dunn [2012] EWCA Civ 1654, [2013] 1 WLR 2305, [2013] LGR 315, at paragraph 22.

8 [2020] EWHC 1036 (Fam), [2020] 3 FCR 231, [2020] 2 FLR 1066.

9 [2002] 2 FCR 32, [2001] 2 FLR 1017; for balancing exercise in disclosure generally, see [2954].

10 Secretary of State for the Home Department v RH [2020] EWCA Civ 1001, [2021] 1 FCR 48, [2021] 1 FLR 586.

Special advocate

[2962E]

In Re T (Wardship: Impact of Police Intelligence)1 the court accepted that certain intelligence material held by the police was both highly relevant to the factual dispute before the Family Court but also sufficiently sensitive to justify it being withheld from any of the parties to the family proceedings. The court had a duty to investigate the evidential value of the withheld material in order to determine whether or not it established facts relevant to the determination of the welfare issues in the case, but had to do so in a manner which afforded due regard to the conflicting ECHR Art 6 rights of the parties, the duty of the police and the court, as public authorities, to protect the ECHR Art 2 right to life of the alleged victim, the rights of third parties who might be affected by disclosure of the sensitive material, the Art 8 rights of each family member and the child and, finally, the need for the court and the parties to avoid acting unlawfully in breach of the Serious Organised Crime and Police Act 2005, Chapter 4 insofar as it related to one of the parties who was subject to police protection. In the event the Attorney General acceded to the court’s invitation to appoint ‘special advocates’ for the parties adversely affected by the withheld material, thereby affording a degree of procedural protection for their interests and establishing a process by which the public interest immunity claimed by the police could be analysed in detail, thereby permitting disclosure of a substantial proportion of that material.

In 2015 the President issued Guidance: The Role of the Attorney General in Appointing Advocates to the Court or Special Advocates in Family Cases.2 The Guidance stresses that it will be rare for a special advocate to be requested by a judge below that of the High Court Bench and expressly requires consideration to be given to which party is to pay the costs of the special advocate.

In Re R (Closed Material Procedure: Special Advocates: Funding)3 Cobb J pointed out that there was no clear guidance on who should fund a special advocate. In that case the police were ordered to meet the costs, on the basis that they were the agency seeking to withhold disclosure from the parties; it was held that this was a permissible use of the inherent jurisdiction and distinguishable from HB v A Local Authority and Another (Wardship: Costs Funding Order)4 because it did not contravene any statutory funding code. In SK v RO,5 Lieven J, noting that, in distinction to Re R, much of the disputed information was not held by the police, ordered the police to pay the costs of a special advocate capped at £15,000.

The appointment of a special advocate will be an exceptional course. In A Chief Constable v YK, RB, ZS, SI, AK and MH,6 Sir Nicholas Wall P held that the use of the special advocate procedure was a matter of last resort to be used where the special advocate could do something that it would not be appropriate for the judge to do.

It is unlikely that a ‘confidentiality ring’ procedure, such as that used in commercial cases where by agreement material is disclosed to lawyers but not to lay clients, will be appropriate in a family case.7

In BCC v FZ, AZ, HZ and TVP,8 Eleanor King J, following the guidance in Re T, appointed special advocates in a case where none of the reasons for the issue of care proceedings and an extended period of interim care orders could be disclosed to the parents on the grounds of public interest immunity.

In Sheffield City Council v M & Others9 Poole J appointed a special advocate to represent the interests of a father in an application for a forced marriage protection order, where the closed material was of ‘profound significance’ and the local authority had conceded that it would not be able to justify seeking the order on the basis of the open material alone. In that case the costs of the special advocate were met, voluntarily, by the local authority.

In Father v Mother,10 Lieven J appointed a special advocate where closed material was admitted relating to the mother’s employment with the Ministry of Defence.

1 [2009] EWHC 2440 (Fam), [2010] 1 FLR 1048.

2 [2015] Fam Law 574.

3 [2017] EWHC 1793 (Fam), [2017] 3 FCR 309, [2018] 1 FLR 460.

4 [2017] EWHC 524 (Fam), [2018] 1 FLR 538; see B[1300].

5 [2023] EWHC 2896 (Fam), [2024] 1 FCR 489.

6 [2010] EWHC 2438 (Fam), [2012] Fam 102; see also SK v RO [2023] EWHC 2896 (Fam), [2024] 1 FCR 489.

7 SK v RO [2023] EWHC 2896 (Fam), [2024] 1 FCR 489.

8 [2012] EWHC 1154 (Fam), [2013] 1 FLR 974.

9 [2022] EWHC 128 (Fam), [2022] 2 FCR 629, [2022] 2 FLR 812.

10 [2023] EWHC 1454 (Fam), [2023] 3 FCR 561.

Records of electronic communications

[2962F]

In Re P, H-L (Children) (Mobile Phone Extraction),1 the Court of Appeal gave extensive guidance on the approach when the Family Court considers ordering the disclosure of the mobile phone records or other electronic communication records of third parties. Where there has been a police investigation, such records will normally be provided by the police. If not, the Family Court may commission an independent company to extract data from phones or other devices. The FPR 2010 does not make express provision for this process, and recourse should be had to CPR, r 31.17 and CPR PD31B dealing with ‘Disclosure of Electronic Documents’, which stress the need for the court to consider relevance and proportionality before ordering disclosure. Pending revision of the Family Procedure Rules to include provision for the disclosure and examination of mobile phone and other electronic records, the President has issued Practice Guidance2 drawing attention to the provisions in CPR, rr 31.17, 31.5(9) and 31.22(4).

The court must conduct a check on the proportionality of the exercise; in particular with regard to the time period to be covered by any search. Rather than immediately disclosing the full result of an extraction exercise to every party, or their lawyers, the court should consider directing one lawyer (local authority in public law cases) to sift the results for relevance, with the judge determining any dispute. It is unlikely that notice of the disclosure exercise to any third party was necessary before it was undertaken, but, depending on what is disclosed, notice to a third party may subsequently be considered.

In the criminal court, the disclosure of electronic communications of third parties is regulated by a rigorous code, aimed at meeting the requirements of ECHR, Arts 6 and 8.3 The approach of the Family Court should not radically differ from the Attorney General’s Guidelines, but there is no requirement for the Family Court to comply painstakingly with it.

1 [2023] EWCA Civ 206, [2023] 1 FCR 183, [2023] 2 FLR 528. See also ‘How many thousand pages?!’ Digital device analysis and public interest immunity in family proceedings’ [2023] Fam Law 444.

2 Practice Guidance, Disclosure of Electronic Documents and the Civil Procedure Rules (CPR), 18 October 2023, available at www.judiciary.uk/guidance-and-resources.

3 Attorney General’s Guidelines on Disclosure (2020).

Disclosure of information from Children Act proceedings to third parties

[2963]–[2964]

The disclosure of information from proceedings relating to children is controlled by two main statutory provisions:

●	CA 1989, s 97, which prevents the identification of a child as being subject to Children Act proceedings until the conclusion of those proceedings;1

●	AJA 1960, s 12, which provides that publication of some (but not all) categories of information from proceedings where the court has sat in private will be a contempt of court where the proceedings relate to the exercise of the inherent jurisdiction of the High Court with respect to minors; are brought under the Children Act 1989 or the Adoption and Children Act 2002; or otherwise relate wholly or mainly to the maintenance or upbringing of a minor.2

FPR 2010, r.12.73 and PD12G3 have mitigated the impact of the statutory provisions by permitting disclosure of certain categories of information to specified third parties (for the most part, professionals with child protection responsibilities). If a party wishes to disclose information, or a third party seeks information, in a manner that is not covered by the rules, an application must be made to the court.4

A defendant in pending criminal proceedings may be able to apply to the criminal court for orders for disclosure against third parties, including local authorities.5 Such applications are beyond the scope of this work.

In Re W (Children)6 Sir James Munby P permitted the disclosure of papers from care proceedings for the purposes of a proposed action in the Queen’s Bench Division, holding that:

‘Subject always to the imposition of any necessary safeguards and conditions, family courts should not stand in the way of, and should, on the contrary, take all appropriate steps to facilitate, the proper administration of justice elsewhere. This principle is well recognised in the authorities both in relation to the criminal justice system and in relation to tribunals as varied as those dealing with medical discipline and criminal injuries compensation. It is, of course, equally applicable in relation to the civil justice system.’

In a later decision in the same case the President extended the permission granted, on the same basis, to permit disclosure to the European Court of Human Rights.7

1 See [1206].

2 See [1208].

3 See [2965].

4 See [2966].

5 See for example R v Reading Justices ex parte Berkshire County Council [1996] 2 FCR 535, [1996] 1 FLR 149; R v M (Wasted Costs Order) [1997] 1 FCR 42, [1996] 1 FLR 750.

6 [2017] EWFC 61, [2017] 3 FCR 709.

7 Re W (Children) SW (No 2) [2017] EWFC 74, [2018] 1 FCR 282.

Disclosure permitted under court rules

[2965]

FPR 2010, r 12.73 controls the communication of information relating to proceedings held in private.

Rule 12.73(1) makes it plain that, for the purposes of the law relating to contempt of court, information relating to the proceedings (whether or not contained in a document filed with the court) may be communicated –

a. where the communication is to –

i. a party,

ii. the legal representative of a party,

iii. a professional legal adviser,

iv. an officer of the service or a Welsh family proceedings officer,

v. the welfare officer,

vi. the Legal Aid Agency,

vii. an expert whose instruction by a party has been authorised by the court for the purposes of the proceedings,

viii. a professional acting in furtherance of the protection of children, or

ix. an independent reviewing officer appointed in respect of a child who is, or has been, subject to proceedings to which this rule applies;

(b)	where the court gives permission;

(c)	subject to any direction of the court, in accordance with r 12.75 and PD12G.1

The scheme under the rules therefore establishes three categories of information relating to care proceedings:

i. communications under r 12.73(1)(a), which may be made as a matter of right;

ii. communications under r 12.73(1)(c) and PD12G paras 1 and 2, which may be made, but are subject to any direction of the court, including, in appropriate circumstances, a direction that they should not be made; and

iii. other communications, which under r 12.73(1)(b) may only be made with the court’s permission.

The onus to apply to the court lies on the party seeking permission where r 12.73(1)(b) applies, and upon the party seeking to restrict disclosure where r 12.73(1)(c) applies.2

The scheme established by r 12.75 and PD12G operates by reference to a series of statutory tables (below). A person specified in the first column of the table may communicate to a person listed in the second column such information as is specified in the third column for the purpose or purposes specified in the fourth column. Where the table applies, there is no need to obtain the permission of the court before communicating the information.



		A party

		A lay adviser, a McKenzie Friend, an Independent Domestic Violence Adviser or Independent Sexual Violence Adviser or a person arranging or providing pro bono legal services

		Any information relating to the proceedings

		To enable the party to obtain advice or assistance in relation to the proceedings



		A party

		A health care professional or a person or body providing counselling services for children or families

		

		To enable the party or any child of the party to obtain health care or counselling



		A party

		The Child Maintenance and Enforcement Commission, a McKenzie Friend, a lay adviser or the First-tier Tribunal dealing with an appeal made under section 20 of the Child Support Act 1991

		

		For the purposes of making or responding to an appeal under section 20 of the Child Support Act 1991 or the determination of such an appeal



		A party or other person lawfully in receipt of information

		The Secretary of State, a McKenzie Friend, a lay adviser or the Upper Tier Tribunal dealing with an appeal under section 24 of the Child Support Act 1991 in respect of a decision of the First tier Tribunal that was made under section 20 of that Act

		

		For a purpose connected with an appeal under section 24 of the Child Support Act 1991 in respect of a decision of the First-tier Tribunal that was made under section 20 of that Act



		A party

		An adoption panel

		

		To enable the adoption panel to discharge its functions as appropriate



		A party

		A local authority's medical adviser appointed under the Adoption Agencies Regulations 2005 or the Adoption Agencies (Wales) Regulations 2005

		

		To enable the medical adviser to discharge his or her functions as appropriate



		A party

		The European Court of Human Rights

		

		For the purpose of making an application to the European Court of Human Rights



		A party or any person lawfully in receipt of information

		The Children's Commissioner or the Children's Commissioner for Wales

		

		To refer an issue affecting the interests of children to the Children's Commissioner or the Children's Commissioner for Wales



		A party or any person lawfully in receipt of information

		The Welsh Language Commissioner

		

		To refer an issue so that the Welsh Language Commissioner can consider whether to institute or intervene in legal proceedings or to assist a party or prospective party to legal proceedings.



		A party, any person lawfully in receipt of information or a proper officer

		A person or body conducting an approved research project

		

		For the purpose of an approved research project



		A legal representative or a professional legal adviser

		A professional indemnity insurer

		

		To enable the professional indemnity insurer to be notified of a claim or complaint, or potential claim or complaint, in relation to the legal representative or a professional legal adviser, and the legal representative or professional legal adviser to obtain advice in respect of that claim or complaint



		A legal representative or a professional legal adviser

		A person or body responsible for investigating or determining complaints in relation to legal representatives or professional legal advisers

		

		For the purposes of the investigation or determination of a complaint in relation to a legal representative or a professional legal adviser



		A legal representative or a professional legal adviser

		A person or body assessing quality assurance systems

		

		To enable the legal representative or professional legal adviser to obtain a quality assurance assessment



		A legal representative or a professional legal adviser

		An accreditation body

		Any information relating to the proceedings providing that it does not, or is not likely to, identify any person involved in the proceedings

		To enable the legal representative or professional legal adviser to obtain accreditation



		A party

		A police officer

		The text or summary of the whole or part of a judgment given in the proceedings

		For the purpose of a criminal investigation



		A party or any person lawfully in receipt of information

		A member of the Crown Prosecution Service

		

		To enable the Crown Prosecution Service to discharge its functions under any enactment



		A party or an adoption agency

		An adoption agency

		Any information relating to the proceedings

		To enable the sharing of relevant information between adoption agencies for more effective undertaking of their functions





In FPR 2010 and PD12G the following definitions apply:

‘accreditation body’ means –

a. The Law Society,

b. Resolution, or

c. The Lord Chancellor in exercise of his functions regarding Legal Aid;

‘adoption panel’ means a panel established in accordance with regulation 3 of the Adoption Agencies Regulations 2005 or regulation 3 of the Adoption Agencies (Wales) Regulations 2005;

‘approved research project’ means a project of research –

a. approved in writing by a Secretary of State after consultation with the President of the Family Division,

b. approved in writing by the President of the Family Division, or

c. conducted under section 83 of the Act of 1989 or section 13 of the Criminal Justice and Court Services Act 2000;

‘body assessing quality assurance systems’ includes –

a. The Law Society,

b. The Lord Chancellor in exercise of his functions regarding Legal Aid, or

c. The General Council of the Bar;

‘body or person responsible for investigating or determining complaints in relation to legal representatives or professional legal advisers’ means –

a. The Law Society,

b. The General Council of the Bar,

c. The Institute of Legal Executives, or

d. The Legal Services Ombudsman,

e. The Office of Legal Complaints;

‘criminal investigation’ means an investigation conducted by police officers with a view to it being ascertained –

a. whether a person should be charged with an offence, or

b. whether a person charged with an offence is guilty of it;

‘elected representative’ means –

a. a member of the House of Commons,

b. a member of the National Assembly for Wales, or

c. a member of the European Parliament elected in England and Wales;

‘health care professional’ means –

a. a registered medical practitioner,

b. a registered nurse or midwife,

c. a clinical psychologist, or

d. a child psychotherapist;

‘lay adviser’ means a non-professional person who gives lay advice on behalf of an organisation in the lay advice sector;

‘McKenzie friend’ means any person permitted by the court to sit beside an unrepresented litigant in court to assist that litigant by prompting, taking notes and giving him advice;

‘social worker’ has the meaning assigned by Care Standards Act 2000, s 55;

the phrase ‘acting in the protection of children’ should be given a broad interpretation;3

‘professional legal adviser’ means a –

a. barrister,

b. solicitor,

c. solicitor’s employee,

d. manager of a body recognised under AJA 1985, s 9,

e. person who, for the purposes of the Legal Services Act 2007, is an authorised person in relation to an activity which constitutes the conduct of litigation (within the meaning of that Act),

who is providing advice to a party but is not instructed to represent that party in the proceedings (for example a defence lawyer instructed in criminal proceedings).4

In Re N (Family Proceedings: Disclosure),5 Munby J held that a litigant in person was entitled under these rules to disclose material to the GMC in order to pursue a complaint without the prior leave of the court (whereas such leave would have been required under the previous rules).

1 For communication of information for the purposes of the proceedings under FPR 2010, r 12.75, see [1210A].

2 Re X and Y (Disclosure of Judgment to Police) [2014] EWHC 278 (Fam), [2015] 1 FLR 1218.

3 A Local Authority v D (Chief Constable of Thames Valley Police Intervening); Re D [2006] EWHC 1465 (Fam), [2007] 1 FCR 105, [2006] 2 FLR 1053.

4 FPR 2010, r 2.3. Re B (A Child: Disclosure of Evidence in Care Proceedings) [2012] 1 FLR 142.

5 [2009] EWHC 1663 (Fam), [2009] 2 FLR 1152.

[2965A]

An officer of the service or a Welsh family proceedings officer, as appropriate, may communicate to a person listed in the second column such information as is specified in the third column for the purpose or purposes specified in the fourth column.1



		A Welsh family proceedings officer

		A person or body exercising statutory functions relating to inspection of CAFCASS Cymru

		Any information relating to the proceedings which is required by the person or body responsible for the inspection

		For the purpose of an inspection of CAFCASS Cymru by a body or person appointed by the Welsh Ministers



		An officer of the Service or a Welsh family proceedings officer

		The Health and Care Professions Council or the Care Council for Wales

		Any information relating to the proceedings providing that it does not, or is not likely to, identify any person involved in the proceedings

		For the purpose of initial and continuing accreditation as a social worker of a person providing services to Cafcass or CAFCASS Cymru in accordance with section 13(2) of the Criminal Justice and Courts Services Act 2000 or section 36 of the Children Act 2004 as the case may be



		An officer of the Service or a Welsh family proceedings officer

		A person or body providing services relating to professional development or training to Cafcass or CAFCASS Cymru

		Any information relating to the proceedings providing that it does not, or is not likely to, identify any person involved in the proceedings without that person's consent

		To enable the person or body to provide the services, where the services cannot be effectively provided without such disclosure



		An officer of the Service or a Welsh family proceedings officer

		A person employed by or contracted to Cafcass or CAFCASS Cymru for the purposes of carrying out the functions referred to in column 4 of this row

		Any information relating to the proceedings

		Engagement in processes internal to Cafcass or CAFCASS Cymru which relate to the maintenance of necessary records concerning the proceedings, or to ensuring that Cafcass or CAFCASS Cymru functions are carried out to a satisfactory standard





1 PD12G, para 3.1.

[2965B]

A person specified in the first column of the following table may communicate to a person listed in the second column such information as is specified in the third column for the purpose or purposes specified in the fourth column.1



		A party or any person lawfully in receipt of information relating to the proceedings

		A Minister of the Crown with responsibility for a government department engaged, or potentially engaged, in an application before the European Court of Human Rights relating to the proceedings

		Any information relating to the proceedings of which he or she is in lawful possession

		To provide the department with information relevant, or potentially relevant, to the proceedings before the European Court of Human Rights



		A Minister of the Crown

		The European Court of Human Rights

		

		For the purpose of engagement in an application before the European Court of Human Rights relating to the proceedings



		A Minister of the Crown

		Lawyers advising or representing the United Kingdom in an application before the European Court of Human Rights relating to the proceedings

		

		For the purpose of receiving advice or for effective representation in relation to the application before the European Court of Human Rights



		A Minister of the crown or a Welsh Minister

		Another Minister, or Ministers, of the Crown or a Welsh Minister

		

		For the purpose of notification, discussion and the giving or receiving of advice regarding issues raised by the information in which the relevant departments have, or may have, an interest





1 PD12G, para 4.1.

[2965C]

A person who receives information by reason of being in a role listed in the second column of the statutory disclosure tables may only communicate information relating to the proceedings received from a person in the first column for the purpose or purposes:1

a. for which he received that information; or

b. of professional development or training, providing that any communication does not, or is not likely to, identify any person involved in the proceedings without that person’s consent.

The rules have been carefully crafted to enable the police to be informed of a judge’s findings and reasons, but to preclude any further use of the information in the judgment without the further permission of the family court.2

In EBK v DLO v Chief Constable of West Yorkshire Police3 Mostyn J urged the Family Procedure Rule Committee to look at what he described as the ‘Byzantine’ rules covering what parties can lawfully disclose to the police: in particular, the unsatisfactory relationship between r 12.73(1), which permits disclosure of any information from the proceedings to a police officer with specialist child protection responsibilities, and PD12G, which limits the disclosure a party can make to a non-specialist police officer to the text or summary of the whole or part of a judgment.

1 PD12G, para 5.2.

2 Re X and Y (Disclosure of Judgment to Police) [2014] EWHC 278 (Fam), [2015] 1 FLR 1218.

3 [2023] EWHC 1074 (Fam), [2024] 1 FLR 726.

[2965D]

Rule 12.73(1)(a)(viii) which permits disclosure to a professional acting in furtherance of the protection of children is in line with earlier case-law which held that there is no bar upon the exchange of information between those engaged in the child protection process; a social worker can, and indeed ought to, inform the police of admissions made to him by a parent which are relevant to a joint investigation.1 Re P (Care Proceedings: Disclosure)2 is an example of the court directing that there should not be disclosure of material to the police.

Where a party has voluntarily initiated and participated in the process leading to the preparation of an expert’s report, which has been filed with the court, the court may subsequently order that the report be disclosed to the police, and such an order would not breach the party’s privilege against self-incrimination.3

1 Re G (Social Worker: Disclosure) [1996] 1 WLR 1407, [1996] 3 FCR 77, [1996] 1 FLR 276; see also S v SP and CAFCASS [2016] EWHC 3673 (Fam), [2017] 2 FLR 1079.

2 [2008] EWHC 2197 (Fam), [2009] 2 FLR 1039.

3 Re L (Police Investigation: Privilege) [1997] AC 16, [1996] 2 WLR 395, [1996] 2 All ER 78, [1996] 2 FCR 145, [1996] 1 FLR 731.

[2965E]

Where under FPR 2010, r 12.73 and PD12G ‘a party’ is permitted to disclose information without the need to obtain the court’s permission, that right is specific to the party (or presumably the party’s representative) and does not include another party or the solicitor for the child. In A v Payne and Williams; A v G and N1 a guardian ad litem and the child’s solicitor were found to be in contempt where they had disclosed expert reports from the proceedings to a centre that was to provide counselling to the parents in accordance with an earlier consent order. The order had been silent as to disclosure of information to the counselling unit. Sir Mark Potter P held that under the rules that then applied (FPR 1991, r 10.20A, which are in like terms to FPR 2010, Part 12, Chapter 7 and PD12G) it was only open to ‘a party’ to disclose material to ‘a person or body providing counselling services … to enable the party … to obtain health care or counselling’.

1 [2009] EWHC 736 (Fam), [2009] 2 FLR 463.

Disclosure permitted by the court

[2966]

The current authoritative statement of the law on disclosure to third parties from family proceedings remains the Court of Appeal decision in Re EC (Disclosure of Material).1 The decision of Baker J in Re X and Y (Disclosure of Judgment to Police)2 sets Re EC in the context of more recent decisions and the general move towards greater transparency.

In Re H (Care Proceedings: Disclosure),3 the Court of Appeal, held that the relaxation of the rules on disclosure to the police by the introduction of FPR 1991, r 11.2 and FPC(CA 1989)R 1991, r 21R (now FPR 2010, Part 12, Chapter 7)4 materially alters the balance set by the earlier authorities; the balancing exercise must be now be undertaken with regard to those authorities but in the light of the fact that there is now a far wider regime for disclosure without leave.

Where disclosure is otherwise permitted under FPR 2010, r 12.73(1), a party wishing to object to such disclosure should notify the fact of their objection to the other parties, the court and the police at the earliest opportunity.5

The court may give leave for the disclosure of any document to a third party, for example the police, notwithstanding CA 1989, s 98(2).6 Section 98(2) gives protection only against statements being admissible in evidence in criminal proceedings, except for offences of perjury. Nothing in s 98(2) detracts from the court’s general power to order disclosure of confidential material.

The words ‘a statement or admission’ in CA 1989, s 98(2) are not to be interpreted as referring only to the content of a formal witness statement, and may extend to information contained in an advocate’s position statement.7

Where leave has been given for disclosure, CA 1989, s 98(2) does not prevent the use of any disclosed material in cross-examination in associated criminal proceedings.8

The following will be amongst the factors that the court will consider when deciding whether to order disclosure (the order in which the factors are listed is not of significance):9

●	the welfare and the interest of the child concerned and of other children generally;

●	the maintenance of confidentiality in children cases and the importance of encouraging frankness;

●	the public interest in the administration of justice and the prosecution of serious crime;

●	the gravity of the alleged offence and the relevance of the evidence to it;

●	the desirability of co-operation between the various agencies concerned with the welfare of children;

●	in cases where s 98(2) applies, fairness to the person who has incriminated himself and any others affected by the incriminating statement;

●	any other material disclosure which has already taken place.

It is not possible to place the various factors to be considered in order of importance; the weight given to each will vary from case to case.10

Where the circumstances arise, it may be appropriate for the judge to warn a witness of the existence of s 98(2); however, the judge cannot give any guarantee for all time as to confidentiality.9 The court cannot be required to determine the issue of subsequent disclosure before a witness gives evidence.11

Any application for disclosure of documents following a trial must, save in exceptional circumstances, be made to the trial judge.12 Where disclosure to a third party is in issue, the court should consider inviting submissions from the third party.13

Save for disclosure permitted by FPR 2010, Part 12, Chapter 7 and PD12G, there is no presumption in favour of disclosure to the police, each case should be judged on its own merits according to the Re EC14 guidelines15 Where an unopposed application is made to discharge or modify an existing order for disclosure, the application can initially be made by fax or post to the judge, enclosing a draft of the precise order being sought, a short witness statement explaining why the application is being made and correspondence showing that the application is not opposed.16

The Children Act Advisory Committee Handbook of Best Practice in Children Act Cases, Section 7,17 contains detailed guidance upon the procedure to be adopted where a request is made for disclosure of material to be used in criminal proceedings.

In Re M (Children)18 the Court of Appeal dismissed an argument, made on behalf of the parents who sought to challenge an order for disclosure to the police, that the Re EC test should be replaced by a different test (based on the Supreme Court decision in Bank Mellat v HM Treasury (2)19) that would require the police to demonstrate, inter alia, that there was a real prospect that the subject of their investigations would be charged with an offence, and that all other alternative investigative routes had been explored. The court held that there was no evidence that the Re EC test was not fit for purpose. McFarlane P also rejected the suggestion made on behalf of the local authority that the court should add further guidance to the Re EC test to be followed in case involving alleged radicalisation; in such cases it will usually be necessary to give particular weight to the public interest in protecting the community, but the judgment made it plain that in this case the judge had done so.

1 [1996] 2 FLR 725, sub nom Re C (A Minor) (Care Proceedings: Disclosure) [1997] Fam 76, [1996] 3 FCR 521; see Re M (Children) [2019] EWCA Civ 1364, [2019] 4 WLR 115, [2019] 3 FCR 141; see also Re M (Children) [2019] EWCA Civ 1364.

2 [2014] EWHC 278 (Fam), [2015] 1 FLR 1218.

3 [2009] EWCA Civ 704, [2009] 2 FLR 1531.

4 For ‘disclosure permitted under court rules’, see [2965].

5 Re P (Care Proceedings: Disclosure) [2008] EWHC 2197 (Fam), [2009] 2 FLR 1039.

6 Re EC (Disclosure of Material) [1996] 2 FLR 725, sub nom Re C (A Minor) (Care Proceedings: Disclosure) [1997] Fam 76, [1996] 3 FCR 521. For CA 1989, s 98(2), see [3007].

7 Re M (Children) [2019] EWCA Civ 1364, [2019] 4 WLR 115, [2019] 3 FCR 141.

8 Re L (Care: Confidentiality) [1999] 1 FLR 165.

9 Re EC (Disclosure of Material) [1996] 3 FCR 521, [1996] 2 FLR 725.

10 Re A (Children) [2020] EWCA Civ 448, [2021] 1 FCR 1, [2020] 2 FLR 1.

11 Re P (Children: Disclosure) [2022] EWCA Civ 495, [2022] 2 FCR 296, [2022] 2 FLR 912.

12 A Health Authority v X [2002] EWCA Civ 2014, [2002] 2 FCR 357, [2002] 1 FLR 1045.

13 Re Z (Disclosure to Social Work England: Findings of Domestic Abuse) [2023] EWHC 447 (Fam), [2023] 2 FCR 884, [2023] 2 FLR 995.

14 Re EC (Disclosure of Material) [1996] 3 FCR 521, [1996] 2 FLR 725; for CA 1989, s 98(2) and the disclosure of s 98(2) material, see [3007].

15 Re AB (Care Proceedings: Disclosure of Medical Evidence to Police) [2002] EWHC 2198 (Fam), [2003] 2 FCR 385, [2003] 1 FLR 579.

16 A Health Authority v X (Discovery: Medical Conduct) (No 2) [2002] EWHC 26 (Fam), [2002] 1 FLR 383.

17 See Division I, Section 8 for full text.

18 [2019] EWCA Civ 1364, [2019] 4 WLR 115, [2019] 3 FCR 141.

19 [2013] UKSC 39, [2014] AC 700, [2013] 3 WLR 179.

[2967]

In a decision that has been expressly endorsed by the Court of Appeal,1 Re X (Disclosure of Information),2 Munby J examined the factors and said:

●	‘(i) First, there is the interest of the particular child concerned in maintaining the confidentiality and privacy of the proceedings in which he has been involved, what, as I have already said, Balcombe LJ referred to as the “curtain of privacy”.

(ii) Scott (Otherwise Morgan) and Another v Scott [1913] AC 417, 482 sub nom Scott v Scott	But there is also, secondly, the interest of litigants generally that those who, to use Lord Shaw of Dunfermline’s famous words in Scott (Otherwise Morgan) and Another v Scott [1913] AC 417, 482, sub nom Scott v Scott (1913) FLR Rep 657, 692 “appeal for the protection of the court in the case of [wards]” should not thereby suffer “the consequence of placing in the light of publicity their truly domestic affairs”. It is very much in the interests of children generally that those who may wish to have recourse to the court in wardship or other proceedings relating to children are not deterred from doing so by the fear that their private affairs will be exposed to the public gaze – private affairs which often involve matters of the most intimate, personal, painful and potentially embarrassing nature. As Lord Shaw of Dunfermline said: “The affairs are truly private affairs; the transactions are transactions truly intra familiam”.

(iii) Brown v Matthews [1990] Ch sub nom B v M (Disclosure of Welfare Reports)	Thirdly, there is a public interest in encouraging frankness in children’s cases, what Nicholls LJ referred to in Brown v Matthews [1990] Ch 662, 681C, sub nom B v M (Disclosure of Welfare Reports) [1990] 2 FLR 46, 63 as the frank and ready co-operation from people as diverse as doctors, school teachers, neighbours, the child in question, the parents themselves, and other close relations, including other children in the same family, on which the proper functioning of the system depends. Just as it is very much in the interests of children generally that those who may wish to have recourse to the court in wardship or other proceedings relating to children are not deterred from doing so by the fear that their private affairs will be exposed to the public gaze, so it is very much in the interests of children generally that potential witnesses in such proceedings are not deterred from giving evidence by the fear that their private affairs or privately expressed views will be exposed to the public gaze.

(iv)	Fourthly, there is a particular public interest in encouraging frankness in children’s cases on the part of perpetrators of child abuse of whatever kind. The importance of this principle is under-scored by s 98(2) of the Children Act 1989, the purpose of which, as Swinton Thomas LJ pointed out in Re C (A Minor) (Care Proceedings: Disclosure) [1997] Fam 76, 85E, sub nom Re EC (Disclosure of Material) [1996] 2 FLR 725, 733, is to encourage people to tell the truth in cases concerning children, the incentive being that any admission will not be admissible in a criminal trial.

(v) Brown v Matthews [1990] Ch sub nom B v M (Disclosure of Welfare Reports)	Finally, there is a public interest in preserving faith with those who have given evidence to the family court in the belief that it would remain confidential. However, as both Ralph Gibson LJ in Brown v Matthews [1990] Ch 662, 672B, sub nom B v M (Disclosure of Welfare Reports) [1990] 2 FLR 46, 54, and Balcombe LJ in Re Manda [1993] Fam 183, 195H, sub nom Re Manda (Wardship: Disclosure of Evidence) [1993] 1 FLR 205, 215 make clear, whilst persons who give evidence in child proceedings can normally assume that their evidence will remain confidential, they are not entitled to assume that it will remain confidential in all circumstances. For, as Swinton Thomas LJ pointed out in Re C (A Minor) (Care Proceedings: Disclosure) [1997] Fam 76, 85F, sub nom Re EC (Disclosure of Material) [1996] 2 FLR 725, 733, s 98(2) does not give the added incentive of guaranteed confidentiality.’

In Re X Children,3 Munby J reviewed the development of the law and confirmed the approach described in Re X (Disclosure of Information)4 and earlier authorities.

1 Re R (Children: Disclosure) [2003] EWCA Civ 19, [2003] 1 FCR 193.

2 [2001] 2 FLR 440. For procedure to modify or amend disclosure see A Health Authority v X (Discovery: Medical Conduct (No 2)) [2002] EWHC 26 (Fam), [2002] 1 FLR 383. See [2970]. See also Re Z (Children: Disclosure: Criminal Proceedings) [2003] EWHC 61 (Fam), [2003] 1 FLR 1194.

3 [2007] EWHC 1719 (Fam), [2008] 1 FLR 589.

4 [2001] 2 FLR 440.

[2968]

What follows is a list of examples of a range of disclosure decisions.

In Re C (A Minor) (Care Proceedings: Disclosure),1 the Court of Appeal granted leave for disclosure to the police of transcripts of evidence and documents filed within care proceedings in relation to the circumstances surrounding the death of a baby, to enable the police to consider how to pursue their investigation.

In A County Council v W and Others (Disclosure),2 Cazalet J gave leave for disclosure of certain documents filed within care proceedings to the General Medical Council relating to a doctor who had been found within those proceedings to have sexually abused his daughter. Disclosure was granted to enable the GMC to consider whether to bring charges against the doctor for misconduct.

In Re L (Care Proceedings: Disclosure to Third Party),3 Hogg J gave leave for disclosure of the court’s judgment and minutes of experts’ meetings to the UKCC (nurses’ governing body), following a diagnosis on a nurse within care proceedings of severe personality disorder, in order that a referral to the body might be considered, to decide on the mother’s fitness to remain registered as a nurse.

In Re R (Disclosure),4 Kirkwood J gave leave for disclosure to a chief probation officer of a report which indicated that a father in CA 1989 proceedings, who was a probation officer, posed a threat to his children.

In Re V (Sexual Abuse: Disclosure); Re L (Sexual Abuse: Disclosure),5 the Court of Appeal, considering two appeals against orders for disclosure of information relating to persons involved in care proceedings, held that there is no general duty upon a local authority to disclose the identity of those found guilty of sexual abuse within the proceedings, and that the court did not have jurisdiction to authorise such disclosure.

In R v Local Authority and Police Authority in the Midlands ex parte LM,6 Dyson J, following Re V; Re L, in judicial review proceedings quashed decisions to disclose unproven allegations of sexual abuse concerning a school bus company proprietor. Such disclosure, which infringed the man’s right to respect for family life (ECHR, Art 8), should take place only when there was a pressing need and should be regarded as the exception and not the rule. Where consideration was being given to disclosure of similar allegations the following factors should be considered:

a. the authority’s belief as to the truth of the allegation – the greater the conviction in its truth, the more pressing the need for disclosure;

b. the interests of the third party in obtaining the information – the more intense the legitimacy of the interest in having the information, the more pressing the need for disclosure;

c. the degree of risk posed by the individual if disclosure was not made.

It was held by Hedley J in Re D and M (Disclosure: Private Law)7 that in private law proceedings where CA 1989, s 98(2) does not apply it was even more important to encourage frankness from witnesses than in public law proceedings.

In R (J and P) v West Sussex County Council and Wiltshire County Council,8 Sullivan J adopted the test set by Dyson J in ex parte LM above, and held that the local authority were entitled to disclose a grandmother’s partner’s previous convictions for indecent assault to the mother who would then be able to ensure the protection of her own children, aware of the risk that he might present.

Munby J, in Re X (Disclosure of Information),9 gave leave to disclose a judgment in care proceedings which made findings of abuse of children who were not the subject of the proceedings to enable those children to see that their evidence had been accepted, to enable them to obtain therapeutic help and to help them claim compensation.

In Re B (Abduction: False Immigration Information),10 Singer J held that the initial approach of a court, which became aware that a party was attempting to deceive another public body in the discharge of its statutory or administrative duties, is likely to be to disclose relevant information to that authority.

Scott Baker J, in Re S (Sexual Abuse Allegations: Local Authority Response),11 refused an application for judicial review of a decision of a local authority that a man presented a risk to children with whom he was living despite being found not guilty at a criminal trial. It was held that the decisions were not perverse and resulted in a need to disclose information to those involved in the care of the children who could come under the control of the claimant. In Re C (Disclosure: Sexual Abuse Findings)12 Bodey J gave permission for findings of sexual abuse to be disclosed to the housing association where the abuser lived but not generally to any housing association or private landlord where the abuser might in the future make an application for accommodation.

In Re AB (Care Proceedings: Disclosure of Medical Evidence to Police),13 Wall J applied the Re C14 guidelines and directed disclosure of an expert medical overview to police in a case where two children of the family had died. Wall J stressed that there was no presumption in favour of disclosure and that it was poor professional practice for lawyers to advise their clients not to co-operate with a medical investigation ordered by the Family Court. Depending upon the seriousness of the allegation, the court was more likely to refuse an application for disclosure to police where there has been frank acknowledgment of responsibility by the abusing parent.

In Re Z (Children) (Disclosure: Criminal Proceedings)15 Munby J held that it would be an exceptional case where a Family Court could properly deny a criminal defendant access to material which might enable him to defend himself more effectively against a serious criminal charge.

In A Local Authority v K,16 Sumner J gave permission for limited disclosure of findings of physical abuse made against a mother in relation to her child where the disclosure was to another local authority which employed the mother as a carer for vulnerable adults.

In Re X (Disclosure for Purposes of Criminal Proceedings),17 Munby J permitted disclosure of a transcript of a father’s evidence in care proceedings for use during pending related criminal proceedings. Whilst a guilty plea was expected, the children had a legitimate interest in the father being properly, fairly and justly sentenced. Although CA 1989, s 98(2) meant that the material could not be used ‘in evidence’ against a defendant, its use in connection with criminal proceedings is not altogether precluded. Leave was also given for disclosure of documents to the Criminal Injuries Compensation Authority and the relevant local adult services.

In Re M (Care Disclosure to Police),18 Baron J permitted an agreed summary of a mother’s confession to be disclosed to police for onward disclosure to experts instructed in pending criminal proceedings. Whilst the confession and the mother’s detailed evidence fell within CA 1989, s 98(2), disclosure of this nature would ensure that the experts were fully instructed and the prosecution could prevent the mother from raising a bogus defence, albeit that the confession would not be admissible as evidence to the jury.

In Re C (A Child),19 Wilson LJ held that if a professional acting in a child case advised that the child should obtain psychiatric or other treatment, and such treatment was not being provided, a party to the proceedings is entitled under FPR 1991, r 10.20A(3) (now PD12G, para 2.1) to send the professional’s report to the appropriate local resource in order to obtain treatment.

In Re P (Care Proceedings: Disclosure),20 His Honour Judge Hunt, sitting as a High Court judge, declined to permit disclosure to police of an agreed schedule of facts or a transcript of the fact-finding hearing, where to do so had the potential for destabilising the child’s placement with his mother due to her innate vulnerability and was therefore contrary to the child’s welfare.

In Doncaster MBC v Haigh, Tune and X (by the children’s guardian),21 Sir Nicholas Wall P gave a public judgment and issued a document into the public domain containing key information in circumstances where a father had been exonerated of any sexual assault on his daughter, yet the mother (assisted by a friend) continued to give wide publication to false allegations that he had sexually abused his daughter.

In Re C (A Child) (Application by Dr X and Dr Y),22 Sir James Munby P refused an application for permission to publish papers from earlier care proceedings made by two former expert witnesses who wished to give an account of their experience in the family courts and to meet defamatory accusations previously made against them by one of the parties on the ground that what was proposed was a massive and wholly unjustified breach of the confidentiality attached to the court papers.

In Commissioner of Police of the Metropolis v A Local Authority23 MacDonald J discussed the applicable principles and the policy behind CA 1989, s 98(2) in the context of an application for disclosure to the police in a ‘radicalisation’ case.

In Re X, Y and Z (Disclosure to the Security Service),23 MacDonald J permitted disclosure of a mother’s witness statement and the court’s judgment to MI5 in connection with an allegation that the father was involved in terrorism, but on conditions as to its use and confidentiality.

1 [1997] Fam 76, [1996] 3 FCR 521; sub nom Re EC (Disclosure of Material) [1996] 2 FLR 725; see also Re W (Disclosure to Police)[1998] 2 FCR 405, [1998] 2 FLR 135, and Re M (A Minor) (Disclosure)[1998] 3 FCR 517, [1998] 1 FLR 734, discussed at F[487]; in Re M (Care Proceedings: Disclosure Human Rights) [2001] 2 FLR 1316, disclosure to the police was refused.

2 [1996] 3 FCR 728, [1997] 1 FLR 574.

3 [2000] 1 FLR 913.

4 [1998] 3 FCR 416, [1998] 1 FLR 433.

5 [1999] 1 FCR 308, [1999] 1 FLR 267.

6 [2000] 1 FCR 736, [2000] 1 FLR 612.

7 [2002] EWHC 2820 (Fam), [2003] 1 FLR 647.

8 [2002] EWHC 1143 (Admin), [2002] 2 FLR 1192.

9 [2001] 2 FLR 440; see [2967].

10 [2000] 2 FLR 835.

11 [2001] EWHC Admin 334, [2001] 3 FCR 702, [2001] 2 FLR 776.

12 [2002] EWHC 234 (Fam), [2002] 2 FCR 385, [2002] 2 FLR 375.

13 [2002] EWHC 2198 (Fam), [2003] 2 FCR 385, [2003] 1 FLR 579.

14 [1997] Fam 76, [1996] 3 FCR 521; sub nom Re EC (Disclosure of Material) [1996] 2 FLR 725; see also Re W (Disclosure to Police)[1998] 2 FCR 405, [1998] 2 FLR 135, and Re M (Disclosure) [1998] 3 FCR 517, [1998] 1 FLR 734, discussed at F[487]; in Re M (Care Proceedings: Disclosure Human Rights) [2002] 1 FCR 393, [2001] 2 FLR 1316, disclosure to the police was refused.

15 [2003] EWHC 61 (Fam), [2003] 1 FLR 1194.

16 [2007] EWHC 1250 (Fam), [2007] 2 FLR 914.

17 [2008] EWHC 242 (Fam), [2008] 3 FCR 23, [2008] 2 FLR 944.

18 [2008] 2 FLR 390.

19 [2008] EWCA Civ 1033, [2008] Fam Law 1162.

20 [2008] EWHC 2197 (Fam), [2009] 2 FLR 1039.

21 [2011] EWHC 2412 (Fam), [2011] 3 FCR 397, [2012] 1 FLR 577.

22 [2015] EWFC 79, [2016] 3 FCR 581, [2017] 1 FLR 82.

23 [2016] EWHC 2400 (Fam), [2016] 4 WLR 153, [2017] 2 FLR 583.

Use to which disclosed material may be put

[2968A]

Where information or documentation is disclosed to police under FPR 2010, r 12.73 and PD12G, the police are not permitted to use any disclosed document (as opposed to the information within it) for any purpose other than child protection without the permission of the court. The need to apply for permission extends to documents that have not been filed with the court, such as social services records relating to the case. Where social workers disclose information to the police, at an appropriate time they should, as a matter of good practice, inform all parties to the proceedings that this has occurred.1

On occasions it will be appropriate, or indeed essential, for the court to impose more or less stringent limitations or conditions on the use of disclosed documents; for example by retaining control over further dissemination of the documents or disclosing only edited or redacted parts of documents.2

The Disclosure and Barring Service (‘DBS’), which operates as a central government agency, is responsible for processing requests for criminal records checks and for maintaining lists of those persons who are barred from working the children and/or vulnerable adults. The DBS replaces both the Criminal Records Bureau and the Independent Safeguarding Board, the latter itself having harmonised the various ‘lists’ of those posing a risk which had hitherto been operated by various government departments.

In the light of the statutory scheme, it will normally be proportionate to limit disclosure of information about a person who may be a risk to others only to the DBS.3

1 A Local Authority v D (Chief Constable of Thames Valley Police Intervening); Re D [2006] EWHC 1465 (Fam), [2007] 1 FCR 105, [2006] 2 FLR 1053.

2 Re X Children [2007] EWHC 1719 (Fam), [2008] 1 FLR 589.

3 D v Buckinghamshire County Council [2008] EWCA Civ 1372, [2009] 1 FCR 643, [2009] 1 FLR 881.

Disclosure of DNA sample to police

[2968B]

In Lewisham LBC v D (Local Authority Disclosure of DNA Samples to Police),1 Stephen Cobb QC (sitting as a deputy High Court judge) applied the principles in Re EC (Disclosure of Material)2 in ordering disclosure to the police of DNA bodily samples taken from four children so that they could be compared with a sample taken and held by police under Police and Criminal Evidence Act 1984, s 64.

1 [2010] EWHC 1238 (Fam), [2011] 1 FLR 895. For disclosure of DNA sample from police to Family Court, see Lewisham LBC v D (Police Disclosure of DNA Sample to Local Authority) [2010] EWHC 1239 (Fam), [2011] 1 FLR 908 and see [2978].

2 [1997] Fam 76, [1996] 3 FCR 521, [1996] 2 FLR 725; see [2966].

Confidentiality

[2969]

Information given to a children’s guardian in the course of his investigation should not be disclosed by him to the police.1 It is for the court, and not the children’s guardian, to dispense with the confidentiality.2 Too strict an observance of the rule of confidentiality would impede the multi-disciplinary approach of the police and child protection agencies, which must share relevant information. It is essential that there should be the fullest co-operation between the family justice system and the child protection conference system.3 However, where information from court proceedings is disclosed to the police they ought to treat it as confidential information. The police may use the information in their investigation, but may not use it as evidence in any criminal proceedings without the leave of the court.1

The confidentiality that attaches to proceedings relating to children4 is an exception to the general position in non-child related family proceedings which are not inherently confidential.5 Any party is entitled to pass the text, or a summary of, all or part of the judgment to a police officer or to the CPS without having to seek the leave of the court.6

In an appropriate case the court may reinforce the need for confidentiality by imposing a penal notice.7

1 Oxfordshire County Council v P [1995] Fam 161, [1995] 1 WLR 543, [1995] 2 All ER 225, [1995] 2 FCR 212, [1995] 1 FLR 552; Cleveland County Council v F [1995] 1 WLR 785, [1995] 2 All ER 236, [1995] 3 FCR 174, [1995] 1 FLR 797.

2 Ibid.

3 Re M (Disclosure) [1998] 3 FCR 517, [1998] 1 FLR 734.

4 AJA 1960, s 12 see [1208].

5 Clibbery v Allan and Another [2002] EWCA Civ 45, [2002] Fam 261, [2002] 1 FCR 385, [2002] 1 FLR 565; see [1212].

6 FPR 2010, PD12G, para 2.1; see table in [2965].

7 KM v Lambeth LBC [2011] EWCA Civ 1125, [2012] 1 FLR 1278.

[2970]

In Re R (Secure Editing of Documents),1 the High Court laid down the following guidelines, with the approval of the President, for use in cases where it is crucial that particular information remains confidential and is not disclosed to another party:

●	‘(1) The court should identify a case falling into this category and make a clear statement that special restrictions will apply.

(2)	A direction should be given that information of a clearly specified kind shall not be contained in any document filed, gathered or circulated in the proceedings. It was insufficient to allow the information to be withheld.

(3)	In considering whether to order documentary disclosure, the court should bear in mind the risk that confidential information may inadvertently be compromised, and avoid making unnecessarily wide orders. It is notoriously burdensome to edit large amounts of documentation accurately and mistakes are easily made.

(4)	The chain of possession should be spelled out. The documents should in the first instance be gathered by one appropriately selected party and only released once they have been carefully checked.

(5)	Responsibility for the process should be given to one or more named individuals. The guardian’s solicitor may be the obvious candidate. The solicitor for the party wishing to withhold the information might well be given the opportunity to check the edited documents before they go to the party from whom the information is to be withheld. A timetable can be imposed to avoid delay.

(6)	There should always be a second editor where there is a significant volume of materials to be edited, or where the potential consequences of inadvertent disclosure are serious.

(7)	The editing/checking process should be carried out by someone who knows the details of the case and the importance of the task. It is not an administrative task that can be delegated. Where appropriate the persons carrying out the task should be identified by name (AB) rather than by title (the mother’s solicitor).

(8)	The editor(s) should know exactly what they are trying to protect. It is obviously not sufficient to say ‘the mother’s name and address’ if the editor does not know what they are.

(9)	The procedure should be tailored to the circumstances of the case.’ 1 [2007] EWHC 876 (Fam), [2007] 2 FCR 1, [2007] 2 FLR 759.

Disclosure from third parties into Children Act proceedings

[2971]–[2975]

The Family Court has power to issue a summons requiring a non-party (who is in England and Wales) to attend court to give evidence or to produce a document or thing which is likely to be material.1 Where Pt 21 is silent, the rules are supplemented by CPR 1998, Part 31.

Where an application is made to the Family Court under any Act for disclosure by a person who is not a party to the proceedings, the application must be supported by evidence.2 The court may make an order for disclosure only where disclosure is necessary in order to dispose fairly of the proceedings or to save costs.3

An order for disclosure must specify the documents or classes of documents which the non-party must disclose and must require the non-party, when making disclosure, to specify any such documents that are no longer in his control or in respect of which he claims a right or duty to withhold disclosure.3

A person may apply, without notice, for an order permitting him to withhold disclosure of a document on the ground that disclosure would damage the public interest.4 A person who wishes to claim that he has a right or duty to withhold inspection of a document, or part of a document, must state in writing that he has such a right or duty and the grounds on which he makes that claim.5

1 MFPA 1984, s 31G; see [3026].

2 FPR 2010, r 21.2(1), (2).

3 Ibid, r 21.2(3).

4 Ibid, r 21.2(4).

5 Ibid, r 21.3. For public interest immunity, see [2953].

The police

[2976]

From 1 March 2024 the disclosure of information and material between the family justice system and the police where CA 1989 proceedings are running in parallel to a criminal investigation or prosecution is governed by the Disclosure of Information between Family and Criminal Agencies and Jurisdictions: 2024 Protocol1 agreed by the President of the Family Division and the Director of Public Prosecutions and supported by the Association of Chief Police Officers, HMCTS and the Association of Independent Local Safeguarding Children Board Chairs.

The 2024 Protocol relates to all private and public family law proceedings, including contemplated public law proceedings, and all material held by the police. The parties to the protocol commit to the following, in order to meet the aims and objectives of this protocol:

●	the mandatory use of the forms annexed to the Protocol and following the annexed guidance;

●	responses to requests for information or material will be provided as soon as reasonably practicable.

The protocol is intended to provide a consistent, streamlined approach to information sharing between agencies nationally in order to safeguard and promote the welfare of children and other vulnerable adults. It also aims to promote timely, focused and proportionate requests for material and responses. The operation of the Protocol is supported by six agreed procedural annexes.

For Linked Criminal and Care Directions Hearings, see [1086].

1 The 2024 Protocol is set out in full at I[7].

[2976A]

In Lancashire County Council v A and Others1 Knowles J drew attention to problems that had been caused by incomplete and late disclosure by the police to the local authority in care proceedings. She repeated suggestions made by Francis J (following a similar situation that had arisen in LB Southwark v US and Others2) and added further comments of her own. The following is a composite of the ‘good practice’ proposals made in both cases. The proposals do not amount to formal guidance.

i. The local authority will make a protocol request to police at least 14 days prior to issue of s 31 proceedings, unless made on short notice when the request shall be made on issue.

ii. Not later than seven days prior to the CMH, the local authority will issue an application (and serve it on the police) for disclosure against the relevant police authority. The local authority will invite the court to list the application for disclosure on the same day as the CMH. The senior investigating police officer should be invited to attend the CMH and be legally represented.

iii. Applications to withhold disclosure should be made not less than two days prior to the CMH, setting out clear reasons why disclosure is opposed.

iv. Upon receipt of application for disclosure or protocol request, and two clear working days before the CMH, the police will provide a schedule of all evidence and material in the possession of the police at that time, including a description, whether they agree to disclosure and if not why disclosure is opposed. There should, however, be no obligation on the police to produce any of the evidence for inspection until either agreement is reached or the court has ruled on the issue.

v. At the CMH the police will provide the court with details of any offences, whether the suspect has been charged, custody status, any applicable bail conditions and criminal court timescales. They should also produce a copy of each adult’s criminal record.

vi. If the police oppose disclosure for irrelevance, they will provide a copy to the court for determination.

vii. The local authority will continue to liaise with the police following the CMH and will update the parties and the court.

viii. Prior to any fact finding/IRH/final hearing the police will confirm any new evidence and provide a further list or schedule 14 days in advance of the hearing. This should be circulated to all the parties and should identify: (a) what has been disclosed; (b) what has been deemed to be irrelevant; (c) anything which the court has ruled should not be disclosed; and (d) any new material or evidence and whether disclosure is opposed in relation to each piece of new evidence and, if so, on what basis. Having seen this schedule, the parties should let the local authority know what they consider to be relevant and, if agreed, the police should disclose the information to the local authority for onward transmission to the parties without delay. If disclosure is resisted, the police should make an application to the court.

ix. Any PII application should be made as soon as practicable and in any event within seven days of that objection.

x. Case management directions should be sufficiently clear to ensure the reader can understand the key decision making timetable. The pro forma disclosure order within the protocol should be used.

xi. It is the police and local authority’s responsibility to ensure police evidence is disclosed or the court has the time to determine any issues sufficiently in advance of any fixture to enable the fact finding/main hearing to proceed effectively.

xii. Five days prior to any IRH/directions hearing before a fact-finding, a recorded meeting should take place between the local authority solicitor (preferably with the advocate conducting the case) and the police disclosure team, to check disclosure is complete and provide the court updates on the criminal process. This is not designed to provide the police information about the family proceedings and prior to the meeting the parties should agree what the police should know (particularly as the publicly funded advocates may not be in attendance). Such a meeting should be authorised by the court at the CMH, and may be cancelled if unnecessary.

xiii. At the IRH/ directions hearing before a fact-finding the police should provide a signed declaration that the order for disclosure has been complied with. 1 [2018] EWHC 1819 (Fam), [2019] 1 FCR 646. 2 [2017] EWHC 3707 (Fam), [2017] All ER (D) 147 (Dec); note that this decision was subject to a successful appeal on different grounds (Re A (Care Proceedings: Burden of Proof) [2018] EWCA Civ 1718, [2018] 3 FCR 2077 sub nom Re A (Children) (Care Proceedings: Burden and Standard of Proof) [2019] 2 FLR 101).

[2977]

As soon as reasonably practicable, and in any event on the issue of proceedings, the local authority will provide notice to the police of the contemplation or existence of family proceedings using the form in Annex 1 of the 2024 Protocol; the form itself acts as a request to the police for disclosure. The Protocol expects a response from the police within 20 working days.1

1 2024 Protocol: Annex 3, para 2.2.

[2977A]

A multi-agency risk assessment conference (or ‘MARAC’) involving key agencies, including police and social services, may be convened to draw up a safety plan in the highest-risk cases of domestic abuse. Details of a MARAC safety plan will generally need to be kept confidential from one or more family members in order to be effective. The Family Justice Council has issued guidance relating to disclosure of information from a MARAC into court proceedings.1 The key principles of the guidance are:

●	a MARAC is not a legal entity and therefore the owner of information shared at a MARAC is the original supplying agency;

●	MARACs should only be required to disclose information by an order of the court;

●	any request for information must be an informed request setting out the nature of the information sought. 1 [2012] Fam Law 202.

[2978]

An order requiring the police to disclose material may be made on the application of any party to the proceedings.1 Such applications should normally be made against the chief constable and should be made to the court which is seised of the care proceedings. The applicant should issue a witness summons (formerly known as a subpoena duces tecum) requiring the police to produce the material.2 In deciding whether to order disclosure, the court will have to balance the public interest in maintaining the confidentiality of documents, the disclosure of which might prejudice or inhibit a pending prosecution or investigation, against the public interest in ensuring that a local authority has all material that may assist it in making the best proposals for the future of the child whose case is before the court.2,3

A DNA sample, or any resulting DNA report, obtained by the police from a suspect under Police and Criminal Evidence Act 1984, s 64 is not material that, as a matter of law, can be disclosed by police to a local authority or to the Family Court.4

2013 Protocol, Annex H contains a template order for disclosure from the police of material for use in family proceedings.5

There is no distinction between DNA obtained from a crime scene by police and DNA obtained directly from a suspect; neither form of DNA material can, as a matter of law, be disclosed by police for use in family proceedings.6

1 Re R (Child Abuse: Video Evidence) [1995] 2 FCR 573, [1995] 1 FLR 451.

2 Re M (Child Abuse: Video Evidence) [1995] 2 FLR 571; Re S (Contact: Evidence) [1998] 3 FCR 70, [1998] 1 FLR 798; for position where documents held by Scottish prosecuting authority, see Cheshire County Council v C [1996] 2 FCR 365, [1995] 2 FLR 862.

3 Nottinghamshire County Council v H [1995] 2 FCR 365, [1995] 1 FLR 115.

4 Lewisham LBC v D (Police Disclosure of DNA Sample to Local Authority) [2010] EWHC 1239 (Fam), [2011] 1 FLR 908.

5 The 2013 Protocol and Good Practice Model is set out in full at I[7] and discussed generally at [2976].

6 X, The Commissioner of Police for The Metropolis, The Secretary of State v Z, A Local Authority [2015] EWCA Civ 34, [2015] 1 FLR 1100.

[2978A]

The issue of disclosure falls into two stages: first, that of disclosure by the police to the local authority; and, secondly, whether there should be further disclosure by the police or local authority to others who are parties to the care proceedings.1

At the second stage, if a party, for example a parent, makes an application to the court for disclosure by the local authority of documents which it has received from the police, whether voluntarily or by court order, then such application would be determined on the basis described at [2958].1 It would be wrong for the court to determine the application in the absence of representations from the police or the CPS when disclosure had been achieved only by court order, or, if given voluntarily, had been on condition that no further disclosure should take place.

In deciding the question of secondary disclosure, a judge should not inspect the relevant documents until he is satisfied that they contain material which would give substantial support to the contention of the party seeking disclosure.2 The test to be applied in deciding whether to direct disclosure will be fairly strict, and the discretion will be exercised also in the light of the power of a children’s guardian in specified proceedings to examine the local authority’s social work records.3 If disclosure is ordered, either to a local authority or to other parties, it may be limited to one copy only of each document.1

1 Nottinghamshire County Council v H [1995] 2 FCR 365, [1995] 1 FLR 115.

2 Ibid, following Air Canada v Secretary of State for Trade (No 2) [1983] 2 AC 394.

3 CA 1989, s 42; for children’s guardian’s power to inspect documents, see [2747].

[2979]

In private law CA 1989 proceedings, as a matter of strict law, discovery of documents cannot be ordered against persons who are not parties, for example the police or a local authority. However, in Re A and B (Minors) (No 2),1 Wall J observed (obiter) that the court has the jurisdiction to compel such discovery by order, provided suitable undertakings as to confidentiality and the use of the material are given.

It will usually be reasonable for the solicitor for the party making the request for disclosure to pay for the copying as a disbursement, and for undertakings to be given not to release the material save temporarily to counsel or to an expert witness.2

1 [1995] 1 FLR 351.

2 Re R (Child Abuse: Video Evidence) [1995] 2 FCR 573, [1995] 1 FLR 451.

The prison and probation service

[2980]–[2981]

In Re L (Third Party Disclosure HMPPS)1 Cobb J suggested that parties seeking disclosure from Her Majesty’ Prison and Probation Service (‘HMPPS’) should adopt the following approach suggested by the Secretary of State for Justice in that case:

(i) NewProceedings@governmentlegal.gov.uk	the party applying for third-party disclosure should serve the application (and order if any) on the SSJ by the Government Legal Department (‘GLD’). The GLD has expressed itself willing to accept service of court orders and applications for such orders in the GLD ‘new proceedings’ inbox; the address of this inbox is NewProceedings@governmentlegal.gov.uk;

(ii)	the application should in the ordinary way also be served on the intended recipient (in this case HMPPS); which would still be the primary and obligatory point of service;

(iii)	any request for disclosure on a ‘rolling basis’ should be made explicitly clear in the application and/or order;

(iv)	any correspondence (ie, not court orders or applications for court orders), should continue to be addressed exclusively to the intended recipient (ie, HMPPS);

(v)	any requests for third-party disclosure which are not accompanied by any third-party disclosure order or application should, as now, be sent to the person or body believed to hold the material in question (ie, HMPPS here), and not to the GLD.

The rationale for this approach, as set out in Re L, is that CPR 1998, r.66.3(1)(d), (e) makes provision for an appropriate officer acting on behalf of the Crown to make a disclosure statement and/or discharge any other procedural obligation; and the accompanying Practice Direction (§2.1) provides, in effect, that in issued proceedings this is the Treasury Solicitor’s Office (ie the GLD). A similar approach may therefore be appropriate in the case of disclosure requests to other government agencies.

1 [2022] EWHC 127 (Fam), [2022] 2 FCR 195, [2022] 2 FLR 575.

Communications with the court

[2982]–[2987]

Any communication between a party to proceedings and the court must be disclosed to, and if in writing (whether in paper or electronic format) copied to, the other party or parties or their representatives.1 This requirement applies to any communication in which any representation is made to the court on a matter of substance or procedure but does not apply to communications that are purely routine, uncontentious and administrative.2 A party is not required to disclose or copy a communication if there is a compelling reason for not doing so, and provided that any reason is clearly stated in the communication.3 A written communication required to be copied to the other party or parties, or their representatives, must state on its face that it is being copied to that person or those persons, stating their identity and capacity (if not it will be returned to the sender by the court).4

Further provision is made by PD5C, which disapplies r 5.7 for certain adoption, forced marriage or FGM applications where provision is made to prevent communication between parties.

1 FPR 2010, r 5.7(1).

2 Ibid, r 5.7(2).

3 Ibid, r 5.7(3).

4 Ibid, r 5.7(4), (5).
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TRANSPARENCY IN THE FAMILY COURTS

PUBLICATION OF JUDGMENTS

PRACTICE GUIDANCE

ISSUED ON 19 June 2024

BY SIR ANDREW MCFARLANE, PRESIDENT OF THE FAMILY DIVISION 




Introduction



[bookmark: _Hlk169533948]This guidance is issued as part of the concerted move towards greater transparency which has been taking place in the Family Court over the past three years. Its aim is to provide practical advice to judges, legal advisors and magistrates so that all may be supported in publishing judgments on a more regular basis. Being transparent includes allowing the public to understand the range of cases in the Family Court and how they are dealt with. The publication of judgments is an essential part of that process.



This guidance, which replaces previous guidance issued on judgment publication in 2014 and 2018, was produced by a group, chaired by Her Honour Judge Reardon, made up of judges, legal advisers, practitioners, CAFCASS, ADCS and young people from the FJYPB. I am extremely grateful to each member of the group for the thought and time that they have committed to this task. The approach of the group and an account of its work is explained here. Work continues to secure funding for an Anonymisation Unit to assist judges with the process of anonymisation.



The aim of the guidance is to shed more light on the ordinary, day-to-day, work of the Family Court, but to do so without compromising the confidentiality of the children and family members in any individual case. Advice is given on the balance to be struck between European Convention on Human Rights, Arts 8 and 10 when deciding whether or not to publish. There is a comprehensive guide to the process of anonymisation and how to avoid ‘jigsaw identification’, together with a step-by-step account of the process of publication is given, including:

· Preparing and formatting a judgment for publication;

· Obtaining a neutral citation number;

· Uploading to the National Archives;

· What to do if a published judgment needs amending.



The number of published judgments has already increased, and I am most grateful to those judges who have taken the necessary time to do so. It is my hope that, with the support of the advice in this guidance, all judges will now play their part in this important endeavour.





Sir Andrew McFarlane 

President of the Family Division 



19 June 2024




Judgment Publication Guidelines: Summary Flowchart



HOW MANY JUDGMENTS SHOULD I AIM TO PUBLISH PER YEAR? 

[3.3]





Fee-paid judiciary: variable 

High Court Judge: minimum 10

Circuit Judge: 5-10 

District Judge: 5  

Magistrates: 5 (per Legal Advisor) 
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HOW TO PUBLISH

[9.1]

ANONYMISATION [4.1]

SELECTING JUDGMENTS FOR PUBLICATION [3.6]















Views of parties (and child) [3.13]

Balance of public interest factors [3.14]

Representative of individual case-load [3.7]

Subject-matter [3.8]

Legal precedent [3.6]



















Judge makes decision re publication and extent of anonymisation [3.11]  

Principles: children cases [5.1]







Principles: FRC cases [6.1]



















Obtain neutral citation number

[9.6]

Register for an account (needs to be done once only)

[9.3]

Upload judgment to FCL 

[9.5]
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PUBLICATION GUIDANCE



1. PURPOSE AND SCOPE



1.1. This guidance applies to all tiers of judiciary sitting in the Family Court and Family Division, and in all areas of its jurisdiction, including both children and financial remedy matters. It supersedes guidance issued in 2014 and 2018[footnoteRef:1]. [1:  Namely : Transparency in the Family Courts, Publication of Judgments, Practice Guidance [2014] 1 WLR 230, issued on 16 January 2014 by Sir James Munby, President of the Family Division, and Practice Guidance: Anonymisation and Avoidance of the Identification of Children and the Treatment of the Sexual Abuse of Children in Judgments Intended for the Public Arena, issued By Sir Andrew Macfarlane, President of the Family Division, In December 2018.] 




1.2. This guidance is intended to assist judges, parties and professionals to make sound representations and decisions about whether a particular judgment should be published and what anonymisation would be necessary and proportionate in order to facilitate that without compromising private and family life. 



1.3. This guidance is intended to align with the courts’ duties to balance any ECHR rights, and to be consistent with relevant statute where applicable, and acknowledges that in each case the court will need to consider whether an adjustment to the general approach / process set out in this guidance is required in order to strike the right balance.



1.4. [bookmark: _Hlk103264235]Nothing in this Guidance affects the exercise by the judge in any particular case of any powers otherwise available to regulate the publication of material relating to the proceedings. For example, where a judgment is likely to be used in a way that would defeat any attempt at anonymisation, it is open to the judge to refuse to publish the judgment or to make an order restricting its use. In every case the terms on which publication is permitted are a matter for the judge and will usually be set out by the judge in a rubric at the start of the judgment.



WHAT THIS GUIDANCE COVERS



· DIFFERENT TYPES OF PROCEEDINGS

· SELECTING JUDGMENTS TO PUBLISH

· WHAT SHOULD BE ANONYMISED OR REDACTED?

· CATEGORIES OF INFORMATION AND THE GENERAL APPROACH IN CHILDREN CASES

· CATEGORIES OF INFORMATION AND THE GENERAL APPROACH IN FINANCIAL REMEDY CASES

· PREPARING JUDGMENTS ANONYMOUSLY

· THE ANONYMISATION PROCESS

· FINALISING A JUDGMENT 

· HOW TO PUBLISH A JUDGMENT

· DEALING WITH ANONYMISATION ISSUES THAT ARISE POST-PUBLICATION





2. DIFFERENT TYPES OF PROCEEDINGS



2.1. The applicable statutory provisions and procedure rules will differ depending on the type of proceedings. This will potentially affect the court’s approach to anonymisation. 



2.2. Section 12 Administration of Justice Act 1960, section 97 Children Act 1989 and Family Procedure Rules 12.73/12.75 / PD12G will apply to most cases about child welfare and schedule 1 claims. However, not all of those provisions will apply to financial remedy cases. Other ‘communication of information’ PDs include PD9B and PD14E.



2.3. FPR 27.10 and 27.11 apply to all matters heard ‘in private’, which encompasses the majority of cases concerning children, financial remedy and domestic abuse injunctions.



2.4. The court’s duty to act in ways consistent with the parties’ competing ECHR rights pursuant to s6 HRA 1998 applies to ALL proceedings. 



3. [bookmark: _Hlk103264922]SELECTING JUDGMENTS TO PUBLISH



Number of judgments to be published

3.1. The starting point is the principle of open justice. It is generally in the public interest for judgments to be published, even where they arise from private proceedings, and even where there is no particular public interest in the individual case / judgment - subject to any countervailing Article 8 issues, which may justify some anonymisation but do not necessarily preclude publication entirely. 



3.2. Alongside this important principle however, is the practical reality. It is not practically possible for judges to publish all or even most of their judgments. In reality there must be a process of selection. The expectations below are intended to strike a realistic balance.



3.3. It is recognised that the volume and complexity of cases, as well as the availability of time and administrative support, varies throughout the Family Court. Further to research and analysis undertaken by the Transparency Implementation Group[footnoteRef:2], judges are expected to publish anonymised versions of their judgments as follows: [2:  Published on the TIG website at https://www.judiciary.uk/wp-content/uploads/2023/02/Publication-Guidance-Subgroup-Report.pdf ] 


i. Legal Advisers: a guideline of five judgments from cases that they have sat on each year.

ii. District Judges: a guideline of five judgments each year.

iii. Circuit Judges: a guideline of five to ten judgments each year.

iv. High Court Judges: a guideline of a minimum of ten judgments each year.

3.4. It is not possible to offer a guideline figure for fee-paid (part-time) judges, whose annual sitting commitment within the Family Court will vary significantly. These judges are expected to publish judgments in a number that is relative to their sitting commitments. 



3.5. For the avoidance of doubt there is no upper limit on the number of judgments an individual judge may publish.

Judgments that should be specifically considered for publication

3.6. Judges should always consider publishing a judgment in any case where:

i. the judgment involves a novel point of law or establishes a legal precedent; or

ii. the judge concludes that publication would be in the public interest for a fact specific reason; and

iii. a written judgment already exists in publishable form or the judge has already ordered that the judgment be transcribed.



3.7. Save for the above, there is no requirement for a case to fall within a certain category for it to be deemed suitable for publication. A judge is invited to exercise their discretion to consider as potentially publishable such cases as are representative of the judge’s individual caseload.



3.8. Categories of case where the judgment may be particularly suitable for publication include:

i. contested fact-finding hearings;

ii. final hearings on applications for orders under section 8 of the Children Act 1989;

iii. the making or refusal of an enforcement order under section 11J of the Children Act 1989;

iv. the making or refusal of an order under section 91(14) or section 91A of the Children Act 1989;

v. the making or refusal of a final care order or supervision order under Part 4 of the Children Act 1989, or any order for the discharge of such order;

vi. the making or refusal of a placement order or adoption order under the Adoption and Children Act 2002, or any order for the discharge of such order;

vii. the making or refusal of any declaration or order authorising a deprivation of liberty, including an order for a secure accommodation order under section 25 of the Children Act 1989;

viii. any application for an order involving the giving or withholding of serious medical treatment;

ix. any application for an order involving a restraint on publication of information relating to the proceedings; 

x. successful appeals; 

xi. final decisions in financial remedy cases;

xii. Decisions, whether final or interim, involving significant litigation misconduct  or disproportionate litigation;

xiii. judgments in proceedings attended by a representative of the media or a legal blogger, where the court has granted permission to report the proceedings or where the media/ blogger has requested publication; and

xiv. decisions in connection with reporting restriction or relaxation applications.



3.9. It is recognised that some judges may deliver relatively few judgments that fall within the categories above. Publication of judgments that are representative of that judge’s caseload (for example, judgments delivered at the conclusion of low-value financial remedy or straightforward private law Children Act cases) will nevertheless be an important part of the process of increasing transparency. 



3.10. A judgment may be published of the court’s own motion, or as a result of an application by a party or interested person. 



3.11. The question of whether a judgment should be published will inevitably be influenced by the options for anonymisation and redaction: see Sections 4 – 6 below. The court will need to consider both questions before reaching a conclusion on each. This is an essential part of evaluating the proportionality of interference with Article 10 rights, or with Article 8 rights. 



3.12. In deciding whether and if so when to publish a judgment, the judge shall have regard to all the circumstances, the rights arising under any relevant provision of the European Convention on Human Rights, including Articles 6 (right to a fair hearing), 8 (respect for private and family life) and 10 (freedom of expression), and the effect of publication upon any current or potential criminal proceedings.



3.13. Before deciding to publish a judgment, all parties (including children who are represented, as appropriate) should be notified so that they have an opportunity to make representations about publication and anonymisation. The process need not generally be extended or complex, and may be capable of being dealt with at the conclusion of a hearing or by allowing a brief period for short email responses to be made.



The decision to publish: the balancing exercise

3.14. A balancing exercise is required between ECHR Articles 6, 8 and 10 (and, where applicable, other rights). The required balancing exercise is usefully summarised at paragraph 22 of Re J (A Child) [2013] EWHC 2694 (Fam), [2014] 1 FLR 523. In short :

i. This necessitates 'an intense focus on the comparative importance of the specific rights being claimed in the individual case' (per Lord Steyn in Re S (Identification: Restrictions on Publication) [2004] UKHL 47, para [17]),

ii. it is necessary to measure the nature of the impact … on the child of the proposed publication,

iii. The interests of the child, although not paramount, must be a primary consideration, that is, they must be considered first though they can, of course, be outweighed by the cumulative effect of other considerations (ZH (Tanzania) v Secretary of State for the Home Department [2011] UKSC 4, [2011] 1 FLR 2170, para [33]),

iv. The court must conduct a proportionality check to strike the right balance.



3.15. The right to respect for private and family life can encompass the wellbeing and psychological integrity of the individual. This may require more than simple anonymisation. 



3.16. The balancing exercise need not necessarily be laborious or time consuming. In some cases it will be comparatively easy to strike a balance between the public interest in publication and what is required in order to minimise interference with Article 8 rights to private and family life by anonymisation (or other pre-publication editing of a judgment). In other cases the balance will be less obvious, or the correct approach will be contentious. 



4. WHAT SHOULD BE ANONYMISED OR REDACTED?



4.1. There is little point in publishing a judgment if it is so heavily redacted that it is unintelligible or its integrity is lost or distorted. In most cases it will be possible to publish a judgment that is a clear record of the issues in the case, the outcome and the court’s reasoning, through the use of several techniques :

i. Preparing or delivering a judgment in anonymised or semi-anonymised form to obviate or limit the need for retrospective editing and to reduce the risk of anonymisation error (see Section 7);

ii. Replacing one potentially identifying word with another more generic marker (Somalian might be replaced with African, Finsbury Park might be replaced with North London or London, Truro with Cornwall or a town in the South West, twin might be replaced with sibling, a precise date of birth or incident might be replaced with a month, season or year);

iii. Gisting a particular section that it is inappropriate to publish (for example summarising the nature of allegations of sexual abuse and evidence heard rather than providing the detailed analysis of graphic descriptions that might otherwise appear in the full judgment).



4.2. Some thought may need to be given to what is meant by identification or anonymisation. Is the court dealing with a generalised risk of identification, a risk of identification by peers or in the child’s local community, or a risk of the child identifying him/herself as the subject of a published judgment? The court will need to consider the nature, likelihood and severity of any such risk and any potential mitigations in making a decision.





5. CATEGORIES OF INFORMATION AND THE GENERAL APPROACH IN CHILDREN CASES



5.1. The general process set out below (Table 1) is intended to represent a reasonable starting point for the approach to the anonymisation of children judgments for the purposes of publication. It is not intended to be a fixed or rigid default position, but in many cases this general approach or something close to it will represent good practice. It is the responsibility of the court to consider in each case whether the general approach set out is appropriate or if some adjustment is required. 



5.2. Advocates are expected to consider whether the default position is consistent with their instructions and their clients’ interests, and if not to raise these issues with the court when the question of publication becomes live, and in line with any directions the court may make for representations on the issue.



5.3. In children cases, if the name of a professional or expert witness is not mentioned in a published judgment, s12 Administration of Justice Act 1960 does not operate to prohibit identification of that professional by others (Re B (A Child) v The Mother & Ors [2004] EWHC 411 (Fam), [2004] 2 FLR 142). Any specific prohibition on identification of a professional will need specific justification (and a specific direction). Generally, protection of the identity of professional witnesses will be justified only where it is necessary to protect the Article 8 rights of the child / family concerned. Anonymisation may be justified on other grounds depending on the specific facts.



5.4. The court should consider each item in Table 1 below individually and in combination. By removing one identifying feature, it may be possible to leave another feature in the judgment, that will better preserve the integrity of the judgment or enhance a reader’s ability to understand the case and reasons.



5.5. In summary however, the key principles of anonymisation are:



5.5.1. The law in the Family Court is the same as in any other jurisdiction, including the application of the open justice principle. 

5.5.2. Anonymisation is only permissible where specifically justified on the facts of the case.

5.5.3. Anonymise / redact where necessary to protect the identity of the subject child and family members (as a function of the child’s Article 8 rights encompassing welfare)

5.5.4. Anonymisation of professionals is only usually justified where its purpose is to ensure the anonymisation of the child/family. A speculative concern about harassment or criticism is insufficient.

5.5.5. Anonymisation is not a zero sum game: removal of one fact or item may obviate the need to redact a more important fact or piece of information, thus facilitating publication of a more informative / useful version of a judgment.

5.5.6. Avoid prejudicing criminal investigation / proceedings. 

5.5.7. Take particular care in cases involving complaints or descriptions of sexual assault or abuse.



TABLE 1



		CATEGORY

		GENERAL APPROACH

		NOTES



		Names of parties and family members

		ANONYMISE

		Consider appropriate pseudonym / initial (not their actual initial)



		Dates of birth of children (incl twins)

		REMOVE 

		Consider using month / season and year or years old, or descriptor of age bracket (‘teen’).

Consider removing references to multiple births (‘twin’) or age information that would identify as such



		Precise numbers of children in some cases

		CONSIDER

		Large sibling sets or existence of multiple births might be identifying



		Sex / gender of child

		CONSIDER 



		In some cases the sex of a child will not be particularly material to the decision or the public’s understanding of it. Removing references to the child’s sex may increase protection against jigsaw identification, particularly in combination with removal of dates of birth and where there is a sibling group. 

Where sex or gender identity (if different) are relevant to the issues in the case or the decision, they should be retained and other features should be considered for redaction if necessary



		Ethnicity, nationality and / or religion

		CONSIDER 

		In some cases the ethnicity, nationality and /or religion of a family will not be particularly material to the decision or the public’s understanding of it. Removing references to these factors may increase protection against jigsaw identification, particularly where a family is in a minority in their particular local community and where there is a distinctive sibling group. 

Where these factors are relevant to the issues in the case or the decision, they should be retained and other features should be considered for redaction if necessary



		Precise dates of incidents or detailed descriptions of incidents otherwise in the public domain through criminal proceedings or otherwise

		REMOVE

		Caution required - can be used to cross reference and match children with news reports of criminal proceedings or to identify children amongst peers / local community



		Home and school /placement addresses

		REMOVE

		



		Locations (addresses of parties or owned properties, placements, hospitals or treatment facilities, other places attended by the family in the locality)

		GENERALLY REMOVE

		Consider whether generalised locality information can be safely retained (particular care may be required in rural locations)



		Names of judge / court

		INCLUDE

		The identity of the decision maker is a matter of public interest



		Name of local authority

		GENERALLY INCLUDE

		The identity of the arm of the state bringing an application is a matter of public interest. If the inclusion of the identity of the local authority is likely to be identifying (for example in a very small or rural local authority) consider removing – but consider whether the removal of other less important potentially identifying information about the characteristics / history of the family could mitigate / reduce the risks.



		Other public bodies eg health trusts

		CONSIDER

		Large public bodies should generally be named unless there is a history or risk of harassment of staff, but consider removing the name if e.g. there is one identifiable specialist service in that area 



		Name of treating professionals

		CONSIDER WHETHER INCLUSION OF NAME IN JUDGMENT IS APPROPRIATE

		Consider whether naming will increase risk of identification of child /family. Consider whether criticism of the professional adds weight to the public interest in naming them (subject to the requirements of procedural fairness as per Re W (A Child) [2016] EWCA Civ 1140). Consider whether there is a specific justification for not doing so, such as a history or risk of harassment of professionals.



		Name of individual social workers 

		CONSIDER WHETHER INCLUSION OF NAME IN JUDGMENT IS APPROPRIATE



		Consider whether naming will increase risk of identification of child /family. Consider whether criticism of the professional (rather than the organisation who employs them) adds weight to the public interest in naming them (subject to the requirements of procedural fairness as per Re W above). Consider whether there is a specific justification for not doing so, such as a history or risk of harassment of professionals.



		Name of children’s guardian

		CONSIDER WHETHER INCLUSION OF NAME IN JUDGMENT IS APPROPRIATE



		Consider whether naming will increase risk of identification of child /family. Consider whether criticism of the professional adds weight to the public interest in naming them (subject to the requirements of procedural fairness as per Re W above). Consider whether there is a specific justification for not doing so, such as a history or risk of harassment of professionals. 



		Names of individual lawyers

		GENERALLY INCLUDE

		Consider whether naming will increase risk of identification of child /family. Consider whether criticism of the professional adds weight to the public interest in naming them (subject to the requirements of procedural fairness as per Re W above). Consider whether there is a specific justification for not doing so, such as a history or risk of harassment of professionals.



		[bookmark: _Hlk157785326]Name of expert

		GENERALLY INCLUDE

		Unless there is a specific justification for not doing so. Consider whether criticism of the professional adds weight to the public interest in naming them (subject to the requirements of procedural fairness as per Re W above). Consider whether there is a specific justification for not doing so, such as a history or risk of harassment of professionals.



		Quotations from social media or other messages that might be identifiable or reverse searchable

		CONSIDER

		In some cases summarising the content of a message or piece of text may avoid this difficulty 



		Graphic content

		REMOVE

		This may be summarised or gisted where this is necessary to understand the judgment. 



		Complaints of sexual offences

		CONSIDER

		Ensure that publication of any judgment does not infringe a complainant’s right to anonymity pursuant to s1 Sexual Offences (Amendment) Act 1993. 

Regardless of whether or not a complainant’s allegations have been proved, or whether the protection of s1 SO(A)A 1993 has been technically triggered, the court should specifically consider the views of the complainant / victim before publishing even an anonymised judgment, and should consider their views on the appropriate level of detail. (including child complainants, as appropriate). However it should not be assumed that a complainant / victim will not consent to publication if properly anonymised or if an appropriate level of redaction is achieved.









6. CATEGORIES OF INFORMATION AND THE GENERAL APPROACH IN FINANCIAL REMEDY CASES



6.1. The law in respect of the reporting of financial remedies cases, including the appropriate approach to anonymisation in light of the open justice principle, is the subject of some controversy, with judicial and extra-judicial views split. As noted by the TIG FRC subgroup[footnoteRef:3], decisions of High Court level conflict, decisions are not binding on judges of the same level, and there is no definitive view from a binding appellate court. Clarification must come from the Court of Appeal as and when an appropriate case reaches it. At the moment, those decisions in the Court of Appeal which deal with issues of reporting, such as Clibbery v Allen, remain good law binding at first instance. See also the consideration of the issues by Peel J in Tsvetkov v Khayrova [2023] EWFC 130 (4 August 2023) endorsing that point. [3:  See this Subgroup’s report at https://www.judiciary.uk/guidance-and-resources/final-report-of-the-financial-remedies-court-frc-sub-group-of-the-transparency-implementation-group/ ] 




6.2. In their April 2023 report, the TIG FRC Subgroup recommended that “a starting point of general anonymisation of reporting, be it by the media or in the form of final judgments, on publicly and freely accessible websites (e.g. BAILII or TNA) is the correct place to strike the balance between the need for:



6.2.1. The public interest being promoted by more judgments and reports with greater information being published. In turn this provides greater transparency and permits a better understanding and policing of the court’s functions to be available to the public; whilst

6.2.2. Suitably protecting the rights and welfare of the litigants, in particular their children; and

6.2.3. Guarding the integrity of the system and the necessary provision and use of information on which it relies, and the FRC’s ability to function fairly for all who have need of it.”



6.3. Notwithstanding the decisions of BT v CU [2021] EWFC 87, A v M [2021] EWFC 89, Aylward Davies v Chesterman [2022] EWFC 4, Xanthopoulos v Rakshina [2022] EWFC 30 and Gallagher v Gallagher (No 1) Reporting Restrictions [2022] EWFC 52 there are very few cases in which a first instance court has permitted reporting of a FR judgment in full other than in an anonymised form. Exceptions are Uddin v Uddin [2022] EWFC 75 and X v C [2022] EWFC 79.



6.4. In addition, whether or not the Judicial Proceedings (Regulation of Reports) Act 1926 applies to FR proceedings is also a matter of some considerable uncertainty.



6.5. See Chapter 12 of the April 2023 TIG FRC Subgroup report for a detailed analysis of the competing issues and arguments. 



6.6. On the basis that the decision has been taken in a particular case to anonymise the judgment, the general process set out below (Table 2) is intended to represent a reasonable starting point for the approach to the anonymisation of financial remedies judgments for the purposes of publication. It is not intended to be a fixed or rigid default position, but in many cases this general approach or something close to it will represent good practice. It is the responsibility of the court to consider in each case (a) whether to anonymise, and (b) whether the general approach set out is appropriate or if some adjustment is required. 









Table 2



		CATEGORY

		GENERAL APPROACH

		NOTES



		Names of parties



		ANONYMISE

		Consider appropriate pseudonym / initial (not their actual initial)





		Names of children

		USUALLY ANONYMISE

		If referred to at all.



		School or place of education

		USUALLY REMOVE

		If referred to at all.



		Home address or address of other property owned by the parties

		REMOVE



		



		Name of employer, business or place of work

		CONSIDER removing/ redacting

		



		Details of bank accounts and/ or investments

		CONSIDER removing/ redacting

		



		Identity of any private company or partnership in which either party has an interest

		CONSIDER removing/ redacting

		



		Other commercially sensitive information 

		CONSIDER removing/ redacting

		



		Names of lay witnesses

		USUALLY anonymise

		



		Names of expert witnesses

		GENERALLY INCLUDE

		Unless there is a specific justification for not doing so. Consider whether criticism of the professional adds weight to the public interest in naming them (subject to the requirements of procedural fairness as per Re W (A Child) [2016] EWCA Civ 1140). Consider whether there is a specific justification for not doing so, such as a history or risk of harassment of professionals.



		Information likely to identify sexual assault complainant or to identify a party the court has concluded should be afforded anonymisation



		REMOVE

		Unless anonymity waived; but even if anonymity waived a balancing exercise may still be necessary (see also Table 1 above).



		Potentially incriminating information

		CONSIDER redaction, gisting or removal 

		Consider whether the publication of such information with or without identifying information risks prejudicing any pending criminal investigation or trial.









7. PREPARING JUDGMENTS ANONYMOUSLY



7.1. Where possible, it is generally easier and more efficient to deliver or prepare a judgment anonymously rather than to go back over and amend. This also makes the process less susceptible to error. Whether and how this practice is adopted may depend upon the individual judge’s own working processes, use of IT, preferences and caseload.



7.2. If you prepare a typed judgment for handing down, you can identify initials or pseudonyms at the outset which you can adopt throughout (but do not use initials that correspond to the individual’s real name). You can include an anonymisation schema or key with your judgment, for use by those who need to be able to identify the anonymised people and information contained within it.



7.3. If you deliver a judgment orally, even if it is extempore, it is possible to begin by speaking a short set of instructions to the transcriber, telling them (for example) to replace the name Jane with the name Georgina throughout, and to replace any reference to Swindon with the words “City B”.



8. FINALISING A JUDGMENT 



Consider the rubric



8. An appropriate rubric in either a children case or a FR case might read as follows :



[bookmark: _Hlk146288729][bookmark: _Hlk146288755]“This judgment was given in private [and a reporting restrictions order OR transparency order is in force.]. The judge gives permission for this version of the judgment to be published on condition that (irrespective of what is contained in the judgment) in any published version of this judgment the anonymity of the children and members of their family must be strictly preserved. All persons, including representatives of the media and legal bloggers, must ensure that this condition is strictly complied with. Failure to do so may be a contempt of court.”



In some cases it will be appropriate to adjust the rubric, for example to make specific reference to the fact that details of sexual abuse have been excluded from the published judgment. For example: 



“This judgment was given in private [and a reporting restrictions order OR transparency order is in force.]. The judge gives permission for this version of the judgment to be published on condition that (irrespective of what is contained in the judgment) in any published version of this judgment the anonymity of the children and members of their family must be strictly preserved. If the judgment is to be reported or published, there is a requirement to ensure that no reporting restriction will be breached. This is particularly important in relation to any case involving a sexual offence, where the victim is guaranteed lifetime anonymity (Sexual Offences (Amendment) Act 1992), or where an order has been made in relation to a young person. All persons, including representatives of the media and legal bloggers must ensure that this condition is strictly complied with. Failure to do so may be a contempt of court.”



8.1. The typical rubric terms set out above may be appropriate in a case where no-one wishes to discuss the proceedings otherwise than anonymously. But they may be inappropriate, for example, where parents who have been exonerated in care proceedings wish to discuss their experiences in public, identifying themselves and making use of the judgment. Equally, they may be inappropriate in cases where findings have been made against a person and someone else contends, or the judge concludes, that it is in the public interest for that person to be identified in any published version of the judgment. 



8.2. If any party wishes to identify himself or herself, or any other party or person, as being a person referred to in any published version of the judgment, their remedy is to seek an order of the court and a suitable modification of the rubric: The Family Courts: Media Access & Reporting, para 82[footnoteRef:4]; Re RB (Adult) (No 4) [2011] EWHC 3017 (Fam), [2012] 1 FLR 466, paras [17], [19].  [4:  The Family Courts: Media Access & Reporting July 2011 (judiciary.uk)] 




8.3. Where the decision is taken that a judgment should not be published, it may be sensible to use the following rubric:



“This judgment was delivered in private.  The judge has not given leave for this version of the judgment to be published.  Nobody may be identified by name or location.  The anonymity of everyone other than the lawyers must be strictly preserved. All persons, including representatives of the media and legal  bloggers, must ensure that this condition is strictly complied with. Failure to do so may be a contempt of court.” 



Recording the court’s reasons 



8.4. It is good practice for the court’s published judgment briefly to record whether there was any opposition to publication, and the rationale for any redactions or for a departure from the general approach above (insofar as this is possible without defeating the purpose of the redactions/ departure). 





Transcripts



8.5. The court has a discretion as to how the costs of transcribing a judgment are to be met. In many cases, the parties will order a transcript irrespective of whether or not the judgment is to be published: for example, the transcript of a fact-finding judgment will usually be obtained by the parties because it is required for the subsequent welfare hearing, to inform future work by professionals with the family, or for the benefit of the child in future years. In such cases, any issue of costs should be determined without regard to the fact that the judgment will or may be published. 



8.6. In cases where a transcript is to be produced for the purposes of publication you may consider it appropriate to direct that the transcript is prepared at public expense, in furtherance of the open justice principle. 



8.7. [bookmark: _Hlk165546513]Where a judgment is to be anonymised it is possible to request that the transcriber undertakes some or all of the anonymisation, although the final responsibility for checking the transcript will always be that of the judge. Where this is done, the transcriber will usually be assisted by a Key which tells them what information is to be removed and replaced. The court should direct the parties to provide this Key to the transcriber together with the EX107 form. For example:



		Information to be replaced

		Replace with



		Mr Harrison

		Mr P



		Langdale Primary School

		Z Primary School







8.8. When a transcript is returned for approval by a transcription company it is important to check :

i. That any suggested rubric inserted by the transcriber accurately reflects the basis on which publication has been permitted. The rubric should be amended if necessary, or the correct rubric inserted if the transcriber has left the space for the rubric blank; 

ii. That the transcriber has followed your instructions (including within any direct quotations);

iii. That any Key or confidential annex has been removed.



Naming the case



8.9. You may wish to include a short descriptor in the name of the case to enable someone searching on FCL to see what the case is about. If you wish to do so, you should include the case name on the front page of the judgment, either in place of or below the parties’ (anonymised) names, as in the following example: 







Before:

MR RICHARD HARRISON KC

Sitting as a Deputy High Court Judge

Re C (A Child) (Financial Provision: Non-disclosure)

BETWEEN:

LO			Applicant 

and

RO  			Respondent 



9. HOW TO PUBLISH A JUDGMENT



The National Archives (“TNA”) and Find Case Law (“FCL”)



9.1. On 19 April 2022, responsibility for publishing all judgments passed from Bailii to the Find Case Law service (“FCL”) at The National Archives (“TNA”). The process for uploading a judgment is set out in detail in guidance available on the Judicial Intranet: Judicial Intranet | Publication of Judgments by The National Archives (judiciary.uk). 



9.2. In summary, the steps are as follows.



9.3. If you have never had a judgment published by FCL before you will need to register for a new Transfer Digital Records (“TDR”) account. To do this you must request approval by sending an email to judgments@judiciary.uk from your ejudiciary account. They will send you a registration link which needs to be used within 12 hours. The registration link will allow you to set up a new TDR account. You will only need to do this once. 



9.4. As part of the process of registration you will need to set up Multi-Factor Authentication using an authenticator app. This is similar to the process used from time to time to validate your ejudiciary login. You can use the same app. 



9.5. Once you have an account, you can use it to upload judgments. The link to do so is here: https://tdr.nationalarchives.gov.uk/.



9.6. Each judgment will require a neutral citation number (“NCN”) before FCL will publish it. To obtain a neutral citation number you need to send the judgment to judgmentshelpdesk@judiciary.uk. They will allocate it an NCN. 



9.7. Once you have your NCN, insert it on the face of your judgment and upload. 



9.8. The Judgments Helpdesk team has offered to assist any judge having difficulty using the FCL portal. As an alternative to the process above, you can simply email your judgment to judgmentshelpdesk@judiciary.uk. The Helpdesk will then allocate the NCN and upload the judgment for you. 



9.9. In January 2024 FCL introduced a new citation for judgments below High Court Level. These judgments are now reported as [2024] EWFC 1234 (B). 





The judiciary.uk website



9.10. Some categories of judgment must be published on the Judiciary website (www.judiciary.uk) as well as by FCL. These include judgments that procedural rules or Practice Directions require to be published (for example contempt of court committal judgments.) 



9.11. Other judgments which are “genuinely significant” or “of genuine public interest” may be published on the Judiciary website. There is guidance available on the Judicial Intranet on the type of judgment that is likely to be published on public interest grounds: see Judgment Publication Guidance (judiciary.uk). It is envisaged that judgments from courts below High Court level will only exceptionally be published on www.judiciary.uk. 



9.12. The Judicial Press Office publishes a Media Guide for judges whose judgments have attracted/ may attract media attention: Media Guide June 2022 (judiciary.uk). Contact details for the Press Office are on page 5 of the Guide. 



10. DEALING WITH ANONYMISATION ISSUES THAT ARISE POST-PUBLICATION



10.1. It is the responsibility of the judge to deal with any issues that arise following publication of a judgment. 



10.2. If the published version of a judgment requires subsequent amendment the amended version should be uploaded to FCL using the usual process. The FCL editors will replace the original version and re-publishers (Bailii, Westlaw etc) will receive the amended version. 



10.3. If it is necessary to remove a judgment from FCL, the judge should contact judgments@nationalarchives.gov.uk to alert TNA to the issue. TNA will also inform the re-publishers. 



10.4.  Data protection law applies to the publication of judgments, including anonymised judgments (where personal data is known as “pseudonymous data”). However, personal data processed by a judge acting in a judicial capacity is outside the scope of the Information Commissioner’s Office and instead falls within the remit of the Judicial Data Protection Panel. 



10.5. Some data protection rights, such as the right to rectification and the right to erasure, do not apply where the court has processed the data in a judicial capacity – such as in the publication of a judgment. 



10. The open justice principle means that personal data processed by the courts acting in a judicial capacity may be published in court orders and judgments. However, the court may, within legal proceedings, place restrictions on the information that may be published. If such a restriction is breached, through the inadvertent inclusion of restricted information in a published judgment, this may amount to a data breach. In those circumstances the judge should follow the process set out in the Judicial Data Protection Handbook, available on the judicial intranet Judicial Data Protection Handbook (judiciary.uk). Information on how to report a data incident is also available on the judicial intranet Judicial Intranet | Data breach notification form for the judiciary. 
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Disclosurein judicial review

by Sam Grodzinski KC, Blackstone Chambers, Joe Tomlinson, Professor of Public Law, University of York, and
Practical Law Public Sector

Practice notes | Maintained | England, Wales

The note discusses disclosure in judicial review proceedings, including the duty of candour, alternative means of
document discovery, and the grounds for withholding documents from other parties and the public.
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Scope of this note

This note focuses on disclosureinjudicia review. It analysesthe duty of candour, including both its overarching principles and
its specific applications to defendants and claimants, and the consequences of aparty failing to fulfil its requirements. The note
covers alternative methods that a claimant may pursue when it is dissatisfied with a defendant's compliance with the duty of
candour. It also addresses grounds for withholding documents from disclosure, such as legal professional privilege and public
interest immunity, and closed material procedures.

For further information on judicial review, see Practice notes, Judicial review: an introduction and Judicial review procedure:
a practical guide.

Treasury Solicitor's Guidance

The note refers to the Treasury Solicitor’s Department: Guidance on discharging the duty of candour and disclosure in
judicial review proceedings (January 2010) (Treasury Solicitor's Guidance). This has been archived by the Treasury Solicitor's
Department (now the Government Legal Department) although it remains available online. Despite this, and the document
never having legal force, the Treasury Solicitor's Guidance still contains highly relevant guidance, particularly for those acting
for defendant public authorities. Its content continues to be cited by the courts as containing a "great deal of sound advice" (R
(HM and others) v Secretary of Sate for the Home Department [ 2022] EWHC 2729 (Admin), at paragraph 16). The document
was aimed at assisting central government departments and their litigation case handlersin complying with the duty of candour
injudicial review proceedings, but its principles will still be of wider relevance to public bodies outside central government.

The duty of candour: general principles

The duty of candour requires any party to aclaim for judicial review to provide and draw the court's attention to all information
relevant to the issues in the case, and to ensure that the court has a true and comprehensive picture of the decision-making
process in issue. It is described as a "very high duty...to assist the court” (R (Al-Sweady and others) v Secretary of Sate for
Defence [ 2009] EWHC 1687 (Admin), at paragraph 13).

The existence of the duty of candour is an important reason why the ordinary requirements of standard disclosure, particularly
under CPR 31.6, do not apply injudicial review proceedings. In Rv Secretary of State for the Home Department ex parte Fayed
[1998] 1 WLR 763, Lord Woolf MR stated that:
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"[o]n an application for judicia review there is usually no [disclosure] because [disclosure] should be
unnecessary because it is the obligation of the [defendant] public body in its evidence to make frank
disclosure to the court of the decision-making process' (at 775 C).

The duty of candour is accordingly described as a "self-policing” duty (R (Hoareau) v Secretary of Sate for Foreign and
Commonwealth Affairs [2018] EWHC (Admin) 1508, at paragraph 18).

In deciding what documents should be disclosed pursuant to the duty of candour, "the test will always be whether, in the given
case, disclosure appears to be necessary in order to resolve the matter fairly and justly" (Tweed v Parades Commission for
Northern Ireland [2006] UKHL 53, at paragraph 3).

Compliance with the duty of candour and an order for disclosure are not mutually exclusive. While the duty of candour is one
of the reasons why the ordinary rules of disclosure do not apply in judicial review, the court still retains the power to order
disclosure. It is ultimately for the court, and not for the public authority, to decide whether, in any particular case, disclosure
of documentsis necessary for the fair and just disposal of the issues. For a discussion of these principles, see R (Jet2.com Ltd)
v Civil Aviation Authority [2018] EWHC 3364 (Admin), at paragraphs 48 to 51.

In R (Police Superintendents' Association) v Police Remuneration Review Body and another [2023] EWHC 1838 (Admin),
Fordham J attempted to identify the relevant principles underpinning the duty of candour (at paragraph 15). Thisisan arguably
helpful survey but it should be remembered that almost al of the principles cited here were obiter. There is also some dispute
about some of them, including the account of the best evidence rule (see The best evidence rule).

When the duty of candour isengaged
The duty of candour applies throughout the judicial review proceedings.

Although there has been some debate about whether the duty is engaged before proceedings are issued, the Treasury Solicitor's
Guidance states that the duty applies "as soon as the [government] department is aware that someoneislikely to test adecision
or action affecting them...including letters of response, under the pre-action protocol” (at paragraph 1.2). In R (HM and others)
v Secretary of State for the Home Department [ 2022] EWHC 2729 (Admin), the court stated that it would proceed on the basis
that this statement accurately reflected the law and that the court operated on the basis that this was what was expected of
government departments (at paragraph 16).

Impact and effect of the duty of candour

The duty of candour should inform the parties' approach to their various communications with the court and with each other,
including the evidence and submissions they file (such as witness statements, summary grounds of resistance, counsel's written
and oral submissionsand expert evidence, among others). The duty also meansthat parties should approach document discovery
and the internal gathering of information in an open, thorough and diligent way. The parties must undertake proceedings in
away that provides a "true and comprehensive" account of the decision-making process in issue (see Secretary of State for
Foreign and Commonwealth Affairsv Quark Fishing Ltd [2002] EWCA Civ 1409, at paragraph 50). Thisrequires an approach
that is not selective about disclosed documents, or ambiguous in the way submissions are drafted, nor which omits significant
information.

The duty of candour appliesto information and not just documents. This means that the parties should disclose information that
is known to them where thiswill assist the court, even if thisis not necessarily contained within documents or other evidence.
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Because it is a continuous duty, parties are required to update the court with any material change in circumstances, and to
continually assess whether their claim or defence remains viable. A party should inform the court as soon as possible if there
isany material change of circumstances relevant to the proceedings. The court was critical, for example, of aclaimant'sfailure
to inform the court directly that it was abandoning a ground of claim before the hearing in R (All the Citizens) v Secretary of
Sate for Digital, Culture, Media and Sport and another; R (Good Law Project) v Prime Minister and others [2022] EWHC
960 (Admin) (see Legal update, Central government use of private email accounts, instant messaging platforms and auto-delete
functions for government business not unlawful (High Court)).

Document presentation

A key aspect of the duty of candour is to guide the court to material information and documents, rather than just including
relevant documents in the court bundle. Parties should specifically identify the relevant documents for the judge, take them to
the particular passages in the documents that are material and ensure that the judge correctly appreciates the significance of
what they are being asked to read (R (Lawer) v Restormel Borough Council [2007] EWHC 2299 (Admin), at paragraph 69). In
R (Khan) v Secretary of State for the Home Department [2016] EWCA Civ 416, the court stated that it would be inadequate to
submit a"pile of undigested documents, particularly in adocument heavy case" (at paragraph 46).

For further information on the format of evidencein judicial review proceedings, see Practice note, Judicial review procedure:
a practical guide: Format of bundles and Evidence.

Unintentional breaches of the duty of candour

A party's failure to comply with the duty of candour may not be deliberate or result from bad faith. Failing to bring significant
information to the attention of the court can be unintentional, but thiswould still constitute abreach of the duty. Thisemphasises
the importance of due diligence in parties investigating the information and documents they hold.

In R (Citizens UK) v Secretary of Sate for the Home Department [2018] EWCA Civ 1812, the Court of Appeal noted that an
unintentional but serious breach of the duty of candour had led to the High Court, in the earlier decision under appeal, being
materially misled.

Specific effects of the duty of candour on defendants

While all partiesin judicial review proceedings are subject to the duty of candour, it tends to operate most directly in relation to
defendant public authorities. This reflects the principle that a public authority should approach the proceedings with its "cards
face up on the table", and the fact that the "vast magjority of the cardswill start in the authority's hands' (R v Lancashire County
Council, ex p Huddleston [1986] 2 All ER 941, at 945).

A defendant is therefore required to give a"true and comprehensive" account of the decision-making process and to assist the
court with "full and accurate explanations' of all facts relevant to the issues before the court (Quark Fishing, at paragraph
50). This requires disclosure of all material information and documents, including that which assists the claimant's case, is
detrimental to the defendant's case (and may even embarrass the defendant) and which may give riseto additional and otherwise
unidentified grounds of challenge (R (Sharon Shoesmith) v Ofsted and another [2009] EWHC B35 (Admin)).

As the court explained in R (Hoareau) v Secretary of State for Foreign and Commonwealth Affairs [2018] EWHC (Admin)
1508, it is the function of the public authority to draw the court's attention to relevant matters and to identify "the good, the
bad and the ugly” (at paragraph 20). Thisis because:
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"the underlying principle is that public authorities are not engaged in ordinary litigation, trying to defend
their own private interests. Rather, they are engaged in a common enterprise with the court to fulfil the
public interest in upholding the role of law".

A witness statement must be drafted in clear and unambiguous language and must not deliberately or unintentionally obscure
relevant matters (Matter of an Application by Brenda Downes for Judicial Review [2006] NIQB 77, at paragraph 31). Asthe
Northern Ireland King's Bench Division put it in Downes, the duty of candour precludes a party being:

"economical with thetruth of the situation. There can be no placein affidavitsinjudicial review applications
for what in modern parlanceis called 'spin™.

The duty of candour has aso been held to apply to expert evidence (R (Good Law Project Ltd) v Secretary of Sate for Health
and Social Care[2021] EWHC 2595 (TCC), at paragraph 32).

It isimportant for defendants to bear these principlesin mind when conducting proceedings. An "excessively robust” approach
to defending aclaim, even wherethisisin good faith, can compromise compliance with the duty of candour (R (HM and others)
v Secretary of State for the Home Department [ 2022] EWHC 2729 (Admin), at paragraph 39).

The duty of candour will operate with particular force where a case concerns an alleged breach of the ECHR rights protected
by the Human Rights Act 1998 (R (Al-Swveady and others) v Secretary of Sate for Defence [2009] EWHC 2387 (Admin), at
paragraph 26). In such cases, where proportionality isin issue, the precise facts are likely to be more relevant and the extent of
disclosure required may be greater in order to satisfy the duty of candour (Tweed v Parades Commission for Northern Ireland
[2006] UKHL 53, at paragraphs 3, 32 and 57). (Al Sveady also established the enhanced need for disclosure in the rare cases
where cross-examination may be required, at paragraph 27).

While the duty of candour requires a thorough and transparent approach on the part of the defendant, this does not necessarily
mean that it will be required simply to disclose a large volume of information. Rather, the defendant's disclosure should be
proportionate and focused. A defendant should seek to provide sufficient information and directed explanation to enable the
court to fully understand what has happened and why. The defendant should not disclose a significant volume of information
to the claimant and expect them to "find the needle in the haystack" (R (Hoareau) v Secretary of Sate for Foreign and
Commonwealth Affairs [2018] EWHC (Admin) 1508, at paragraphs 19-20) (see Excluding evidence).

In addition, and depending on the circumstances, just because a document relates to or touches upon a relevant issue may not
mean that it is disclosable (Friends of the Earth Ltd v Secretary of Sate for Levelling Up, Housing and Communities [ 2023]
EWHC 3255, at paragraphs 18 and 22). The court may aready have been presented with an adequate account of the relevant
decision-making process from other disclosed documents.

In R (Rettig Heating Group UK Ltd) v HMRC [2024] UKUT 315 (TCC), the Upper Tribunal discussed whether the duty of
candour required a public authority to disclose documents concerning internal discussions and considerations contributing to a
decision communicated in adecision letter. In this case, it held that the decision letter represented a " compl ete expression of the
reasons’ and disclosure of it (and not the underlying documents) satisfied the duty of candour (at paragraph 28). There could,
however, be cases where the duty would extend to explaining the various steps taken and discussions and considerations prior
to the decision (for example, where there are allegations of bias, afailure to consult or improper purpose).



https://uk.westlaw.com/D-008-7539?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-106-2972?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-106-2972?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-107-8439?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-107-8439?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/1-107-6550?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://uk.westlaw.com/0-506-9287?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-012-1060?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-000-1215?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-000-1215?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-102-4096?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-102-4096?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-109-2446?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-109-2446?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/D-110-0024?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 



Disclosure in judicial review, Practical Law UK Practice Note 5-508-3988

Submissions and evidence

PD 54A imposes different requirements concerning information and evidence for a defendant's summary grounds of resistance
(at the permission stage), than it does for its detailed statement of facts and grounds (preceding the substantive stage). A
defendant is required, for example, to provide:

. A succinct account of the relevant facts and a brief summary of the reasoning in the summary grounds (paragraph 6.2,
PD 54A).

. A fuller account of the relevant facts and underlying reasoning, if thisis appropriate, in its detailed statement of facts
and grounds (paragraph 10.1, PD 54A).

The principles of the duty of candour apply to both (and throughout the proceedings), and a defendant's summary grounds must
still comply with the duty, notwithstanding that the court will also expect the grounds to be relatively succinct and of shorter
length. For further information on the procedural requirementsfor adefendant's acknowledgement of service, summary grounds
of resistance and detailed grounds, see Practice note, Judicial review procedure: a practical guide: Filing an acknowledgment
of service and Defendant's detailed grounds.

The Treasury Solicitor's Guidance states that, in order to satisfy the duty of candour, a"mix of explanation by way of witness
statement, and exhibiting key documents" will be appropriate (at page 4). Where a public authority relies on adocument for its
significance to its decision-making, it should in most circumstances exhibit it as primary evidence, unless there is a sufficient
reason otherwise. Reasons to this effect might include the length or volume of the document, or reasons of confidentiality or
public interest immunity.

The best evidencerule

Sometimes, the document may be the "best evidence of what it says"', and an explanation has the potential to distort this (Tweed
v Parades Commission for Northern Ireland [ 2006] UKHL 53, at paragraphs 4 and 33). In R (National Association of Health
Sores and another) v Secretary of State for Health [2005] EWCA Civ 154, Sedley J stated that the best evidence rule is not
"simply ahandy tool in thelitigator'skit" but wasthe means by which the court tried to ensure that it was working on "authentic
materials'. A witness' opinion of adocument would often not bethe court'sview, and a"policy of non-production” of documents
would be untenable if a defendant could waive it by tendering its own summary of a document instead of disclosing it (at
paragraph 49).

Practical stepsfor defendants

The Treasury Solicitor's Guidance contains practical advice for adefendant to support its compliance with the duty of candour
in various aspects of judicial review proceedings. Its "Golden Rules for conducting a disclosure exercise” (page 1) include,
among others, that a public body should:

. Appoint alitigation case-handler who must have overall responsibility for the disclosure exercise.
. Take steps to preserve al potentially relevant documents as soon as it appears that proceedings are likely.

. Formulate, record and implement a disclosure strategy based on the issues in the case and knowledge of local record-
keeping systems.

. Maintain arecord of what has been seen and by whom, and the decisions taken.
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. Before alowing inspection of the information, look at the output of the disclosure exercise in the same way asthe
claimant will look at it. It should try to see "what is there and what is not there".

. Devote sufficient resources from the outset to ensure that the process can be and is conducted properly and on time.
The nature of the search will depend to some extent on the type of the case. For example, a straightforward immigration case
may simply involve requesting the relevant file. However, disclosure in acomplex human rights and national security case may

require having teams of security-cleared lawyers carrying out extensive computerised searches, and may need co-operation
across different public bodies.

Case-handler'sresponsibilities
The Treasury Solicitor's Guidance a so recommends:

. That acase-handler is assigned as a"project manager” to co-ordinate the disclosure task, and deal with queries. Thisis
particularly important where the proceedings involve different departments and agencies. The case-handler has a duty
to the court to ensure that the exerciseis conducted properly. They are responsible, among other things, for:

. ensuring that the relevant individual s or teams understand the duty of candour and the need to preserve
documents;

. ensuring that no relevant documents are omitted;
. deciding which documents are relevant and disclosable, pursuant to the duty of candour;

. recording document searches that have been made, and decisions around the extent of searches and disclosing
documents;

. arranging for the collation and review of al relevant and potentially relevant material, and any necessary
redactions of this;

. making the relevant individual s or teams aware that documents can potentially be withheld from disclosure on
the grounds of public interest immunity (PI1), legal professional privilege (LPP) or specific statutory provisions,
and that they should aert the case-handler to any documents where this may be relevant (see Withholding
documents from disclosure); and

. instructing counsel.

(at paragraph 2.1).

Defendant department or authority'sresponsibilities
The Treasury Solicitor's Guidance advises that a defendant department or public body:

. Nominates a single contact, usually alawyer, to liaise with the case-hander and ensure that its views are represented.

. Suspends document destruction policies where necessary, in order to preserve relevant and potentially relevant
documents.

. Informs the case-handler how potentially relevant information is recorded, handled and stored.
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. Appoints an individual who understands the duty of candour to supervise, among other activities, the:
. identification of potentially relevant information;
. identification of relevant individuals who are likely to recollect relevant information and documents;
. collation of bundles and documents for review;
. explaining of why searches have been made and not made, for reasons of proportionality;
. informing of the case-handler of documents and information that has been located; and

. clamsfor Pll and LPP.

Effects of the duty on solicitorsand barristers

The full extent of solicitors and barristers' duties is outside the scope of this note, but in the context of judicia review, the
courts have stated that solicitors and barristers acting for public authorities, including in-house lawyers, have a "particular
obligation" to assist the court by ensuring that the duty of candour is fulfilled (R (Hoareau) v Secretary of State for Foreign
and Commonwealth Affairs [2018] EWHC (Admin) 1508, at paragraph 18).

The court has held that this extends to ensuring that their clients:

. Arefully aware of the duty of candour, and their duty to ensure that proper disclosureis given.

. Know the documents they have to disclose.

They are also required to examine the documents disclosed by their client to make sure, as far as possible, that no relevant
documents have been omitted from their client'slist (R (Al-Swveady and others) v Secretary of State for Defence [2009] EWHC
2387 (Admin), at paragraphs 42 and 65). The Treasury Solicitor's Guidance states that, in order for the defendant's evidence
to satisfy the duty of candour, the solicitor with conduct of the case will need to have undertaken an exercise equivalent to the
approach established in Hedrich and another v Sandard Bank London Limited [ 2008] EWCA Civ 905 (a civil case, and not a

judicial review claim, in which the standard disclosure regquirements of CPR 31.6 applied). The approach in Hedrich includes
that the solicitor:

. Takes an overall responsibility for investigation and supervision of the disclosure process (rather than their client).
. Scrutinises their client's attempts at and representations concerning document discovery and disclosure.

. Rectifies the omission of any relevant documents as soon as possible after thisisidentified (at paragraph 1.3).
For further information on this and a solicitor's duty of disclosure, see Practice note, Disclosure: the solicitor's duty.

In addition, the Treasury Solicitor's Guidance states that it is the role of counsel to:

. Advise on disclosure when instructed by the defendant's case-handler to do so (see Case-handler's responsibilities).

. Advise on the nature and extent of the searches to be carried out for documents and information, including parameters
of the searches, search terms and the proportionality of document discovery.
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. Assist in the review of documents for relevance, issues of privilege, PIl and redaction.
. In "big cases", carry out the first "cut" for relevance, when junior barristers may be used for document review.

. I dentify relevant requests under the Freedom of Information Act 2000 (FOIA) and responses to them, together with
documents that were disclosed (see FOIA and the EIR).

(at paragraph 2.3).

Document sear ches
The Treasury Solicitor's Guidance describes a defendant's search for information as "all-important” (at section 3). Its advice to
ensure the search is "thorough and transparent” includes:

. The case-handler determining the searches to be undertaken (including the search terms) at a pre-search conference
attended by counsel, the defendant's lawyer, any individuals of sufficient seniority with relevant knowledge and any
relevant non-party public authorities.

. Recording the decisions taken on searching, and how the search was later conducted, so that the disclosure process can
be explained to the court (at section 5).

. Having regard to the proportionality and reasonableness of searching in particular locations and in particular ways (at
paragraph 3.2).

. Suspending document destruction policies (at paragraph 3.3).

Thedefendant will need to assess the rel evance of the documents uncovered from its search. For information on theway relevant
and disclosable documents should be disclosed, see Document presentation.

Information that isirrelevant but otherwise confidential may need to be redacted in a document (see Redaction).

Non-party public authorities

A public authority or department that is not a party to proceedings may hold material that is relevant to the proceedings, and
should be disclosed. In that scenario, the duty of candour may require the defendant to attempt to obtain this information. The
non-party should co-operate with its request.

The Treasury Solicitor's Guidance states that a non-party should assist and co-operate with the defendant, under the supervision
of the case-handler, and potentially apply some of the principles and methods they would be required to if they were a party to

proceedings (concerning document searches and retention, for example) (at paragraph 2.4). It provides advice to defendants
and non-parties as to how they should proceed, including where there is a dispute about disclosure (at paragraphs 2.6-2.8).

Specific effects of the duty of candour on claimants
As aresult of the duty of candour also applying to the claimant in judicial review proceedings, they are, like the defendant,
also under a continuous duty to inform the court of the relevant facts of the case. This includes issues that are adverse to their

claim which could relate, for example, to the:

. Material facts of the case, and any change to or development in these after the issuing of proceedings.
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. Existence of any procedural issues facing the claimant, such as any delay in bringing proceedings, afailure to bring
them within the limitation period or an available alternative remedy open to them. For further information, see Practice
note, Judicial review procedure: a practical guide: Issuing a claim: timing, drafting and procedure.

. Existence of case authorities that are adverse to the claimant's case.

Because the great majority of relevant information is likely to be held by the defendant, judicial criticism has tended to focus
on defendants' approaches to disclosure. There have been occasions, however, where the courts have held that a claimant has
failed to comply with the duty of candour. In R (Khan) v Secretary of Sate for the Home Department [ 2016] EWCA Civ 416,
the Court of Appeal (CoA) set aside a permission decision for an immigration claim to proceed concerning the claimant's
continuous residence because the claimant did not bring the court's attention to a conflict in their evidence which suggested
that they had not, asthey had claimed, resided in the UK for previous 14 years. The CoA stated that just because the defendant
was required to file an acknowledgement of service and summary grounds of resistance, this did not justify a claimant taking
a"more relaxed view of the duty of candour” (at paragraph 36) (see Legal update, Court of Appeal rules on appellant’s duty
of candour obligation in immigration case).

Judicial review costs capping orders

The requirements of the duty of candour may be particularly exacting in respect of aclaimant's application for ajudicial review
costs capping order (JRCCO) (see Practice note, Judicial review procedure: a practical guide: Judicial review costs capping
orders). An applicant for a JRCCO must ensure that they have made full and comprehensive disclosure of true financial position
and other potential sources of funding. In R (Harvey) v Leighton Linslade Town Council [2019] EWHC 760 (Admin), the High
Court held that this included a claimant's prospective inheritance where their father, whose estate they stood to inherit a share
of, died shortly before they applied for judicial review and a JRCCO (see Legal update, Judicial review costs capping order
application should have included notice of claimant's prospective inheritance (High Court)). A witness statement in support of
a JRCCO application should accurately convey what the applicant will do if funding is withdrawn.

Urgent applications

The Administrative Court Judicial Review Guide (Administrative Court Guide) states that the duty of candour applies "with
particular force" to urgent applications (at paragraph 15.2.3). It cites DVP v Secretary of Sate for the Home Department [ 2021]
EWHC 606, where the court stated that a claimant must present the information supporting their urgent application in a fair
and even-handed manner, and in a way that does not simply promote their own case (at paragraph 9). This is because the
defendant may have been given limited or even no notice of the application, and accordingly the court must be able to rely on
the claimant's compliance with the duty of candour. This principleis reflected in PD 54B, which concerns urgent applications
(at paragraphs 2.3 and 3.1).

In R (Lawler) v Restormel Borough Council [2007] EWHC 2299 (Admin), the High Court emphasised that the duty of candour
is"all the more onerous’ where there is a telephone application and the judge has none of the documents available to them,

and isunfamiliar with the case (at paragraph 69).

For further information, see Practice note, Urgent judicial review applications.

Consequences of a breach of the duty of candour

The Treasury Solicitor's Guidance identifies serious consequences of failing to fulfil the duty of candour, including:



https://uk.westlaw.com/9-376-4010?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a317987 

https://uk.westlaw.com/9-376-4010?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a317987 

https://uk.westlaw.com/D-104-8470?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/4-627-7467?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://uk.westlaw.com/4-627-7467?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://uk.westlaw.com/9-376-4010?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a679387 

https://uk.westlaw.com/9-376-4010?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a679387 

https://uk.westlaw.com/D-103-0020?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/w-019-8086?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://uk.westlaw.com/w-019-8086?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.judiciary.uk/wp-content/uploads/2024/09/24.85_HMCTS_Administrative_Court_Guide_2024_WEB1.pdf 

https://uk.westlaw.com/D-105-7127?originationContext=document&transitionType=PLDocumentLink&contextData=(sc.Default)&ppcid=eb05b0d372094d7f877c1f7ed0fd8373&comp=pluk 

https://uk.westlaw.com/D-105-7127?originationContext=document&transitionType=PLDocumentLink&contextData=(sc.Default)&ppcid=eb05b0d372094d7f877c1f7ed0fd8373&comp=pluk 

https://uk.westlaw.com/D-009-2428?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/1-524-2201?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default) 



Disclosure in judicial review, Practical Law UK Practice Note 5-508-3988

. The court's refusal to rely on evidence that should have been initially disclosed, but was only produced at alater stage.
. An application for and the court's granting of any disclosure order.

. The court's drawing adverse inferences (Quark Fishing, at paragraph 50). For example, if there is no adequate
identification of the reasoning underlying the decision, the court may infer that no adequate or valid reason exists.

. An adverse costs order (see Practice note, Costsin judicial review).

. Proceedings for contempt of court.

. Reputational damage.

. Allegations of deliberate concealment affecting the outcome of the proceedings.

(at paragraph 1.6).

In Al-Sweady, the court was so troubled by serious failures in disclosure by the Treasury Solicitor's Department and the Royal
Military Police that it directed that the Treasury Solicitor personally attend and give evidence. A full review of disclosure
obligations in Pl cases was promised and the court ordered the defendant to pay costs on an indemnity basis, including an
interim payment on account of £1 million.

In the substantive claim in R (HM) v Secretary of Sate for the Home Department [2022] EWHC 695 (Admin), the defendant
ultimately accepted that they operated an unlawful policy concerning seizing data from the mobile phones of individuals who
arrived in the UK as migrants by boat from France. The court handed down a separate, consequential judgment in R (HM and
others) v Secretary of Sate for the Home Department [ 2022] EWHC 2729 (Admin), which examined the defendant's failure to
comply with the duty of candour in making incorrect representations that the policy under challenge had never existed. This
resulted from a failure to conduct "rigorous enquiries before making statements in the proceedings about what the truth was"
and represented a failure of governance (at paragraph 13). The defendant accepted that they failed to comply with the duty,
agreed to pay some of the claimants' costs on the indemnity basis (which the court approved) and they were required to publish
the court's order on their website.

In addition, in extreme cases, it may even lead to areference by the court to the Attorney General for consideration of whether
the conduct amountsto an attempted i nterference with the administration of justice (Matter of an Application by Brenda Downes
for Judicial Review [2006] NIQB 79).

Alter native methods of securing disclosure

Where a defendant does not comply with the duty of candour, under the CPR there are alternative methods open to a claimant
to request relevant information that the claimant has not provided. Because the duty of candour is not embodied in the CPR,
these approaches are not technically enforcement mechanisms. However, they might be viewed as giving effect to the duty of
candour (if the application is successful) by alternative means.

In each case, arequest for information or documents should be focused on the issues in the case and proportionate, identifying
what iswanted at the earliest possible stage.
Requestsfor further information (CPR 18)

CPR 18 provides a power for the court to order, at any time, a party to clarify any matter in dispute or provide additional
information in relation to such a matter, even if the matter is not referred to in a statement of case. Information obtained under
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CPR 18 can be used by claimant, for example, to obtain an admission by a defendant, or reveal information which may reveal
a weakness in the defendant's case. CPR 18 relates specifically to information (rather than documents). Information can be
communicated through correspondence, such in an exchange of questions and answers between claimant and defendant, and
potentialy in isolation of document disclosure. The court's power to order disclosure of documents is, instead, contained in
CPR 31 (see Orders for specific disclosure (CPR 31)).

PD 18 provides that a request should be strictly confined "to matters which are reasonably necessary and proportionate” to
enable a party to prepare their own case or to understand the case they have to meet (at paragraph 1.2). In practice, successful
requests under CPR 18 are "exceptiona"” (R (Bredenkamp) v Secretary of State for Foreign and Commonwealth Affairs[2013]
EWHC 2480 (Admin), at paragraphs 16 to 20).

In R (KBL) v Secretary of State for the Home Department [ 2022] EWHC 1545 (Admin), the court partly upheld the claimant's
request for further information under CPR 18. It held, in particular, that of the various regquests for information the claimant
had made to the defendant:

. The defendant's responses to some of these had failed to satisfy the duty of candour, and they should respond fully.

. Some of the requests were too broadly or vaguely drafted, but the defendant should address them according to a version
of the request that the court modified.

The court aso held that some of the requests were irrelevant to the claim or had been answered already by the defendant's
evidence.

For further information, see Practice note, Requests for Further Information under CPR 18.
Ordersfor specific disclosure (CPR 31)

An application for specific disclosure against a party (which, in judicial review proceedings, will typically be the defendant)
is made under CPR 31.12. CPR 31.12 allows the court to order:

. Disclosure of documents or classes of documents, or only part of adocument.

. A document search, and disclosure of documents located as aresult of that search.

CPR 31 relates specifically to documents, whereas CPR 18 concerns requests for additional information (which may not
be appropriately disclosed through documents, see Requests for further information (CPR 18)). For further information, see
Practice note, oecific disclosure: an overview.

Because of the effects and reach of the duty of candour, and because judicial review does not usualy involve a dispute of the
facts, disclosure ordersin judicial review are till relatively rare.

Where the court is required to resolve factual disputes, disclosure will not be ordered automatically but only where this is
"necessary to resolvethe matter fairly and justly". Necessity in this senseincludeswhere afactual issueisof sufficient substance
that the cannot resolvetheissuefairly to al parties without disclosure of the relevant information. The applicant will not need to
demonstrate inconsistency, inaccuracy or incompletenessin the respondent's disclosure (Tweed, at paragraphs 3-4). Disclosure
will not be ordered on the basis of unsupported allegations against public authorities and the court will guard against "fishing
expeditions" (R (Jet2.com Ltd) v Civil Aviation Authority [2018] EWHC 3364 (Admin), at paragraph 48(5)).
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The duty of candour and an order for disclosure are not mutually exclusive (Jet2.com, at paragraph 51). Even where a public
authority has complied with the duty of candour to the best of its ability, a court may still see that disclosure of particular
information is necessary to resolve the case fairly and justly.

A well-directed disclosure application can reveal information that is fundamental to the claimant's case. A poorly directed or
over-broad application is likely to make the judge think the claimant is embarking on a fishing expedition and that their case
isin need of support.

In R (Bredenkamp) v Secretary of Sate for Foreign and Commonwealth Affairs [2013] EWHC 2480 (Admin), the claimant
sought disclosure and further information from the Secretary of State who was involved in a freezing order of the claimant's
assets. The High Court held that for the reasons given in Tweed, documents relating to briefing notes, documents recording
discussions that the claimant met the listing criteria and documents evidencing decisions were necessary for a fair resolution
of the action. Given that a summary of the documents was not sufficient, and there was an absence of documents recording the
decision-making in this case, the High Court ordered the defendant to:

. Carry out further inquiriesto find relevant briefing documents, which appeared to have been lost, and to make a
statement setting out the results of these further inquiries.

. Disclose the documents relating to certain briefing notes and decisions. or provide a witness statement setting out why
they could not be disclosed.

. Disclose a minute of a meeting that discussed the claimant.

In Sky Blue Sportsand Leisure Ltd and others v Coventry City Council and others[2013] EWHC 3366 (Admin), the High Court
considered whether an order for specific disclosure of particular documents should be madein ajudicial review application even
before permission was granted and where permission had been refused on paper. Despite the claimants arguing that specific
disclosure was necessary to determine the permission application, the High Court ruled against making such an order, on the

groundsthat permission hearings should not involve substantial disclosure exercises(see Legal update, Judicial review: whether
order for specific disclosure should be made before permission granted (High Court)).

For documents in support of an application for specific disclosure, see:

. Standard document, Disclosure in judicial review: witness statement in support of an application for specific
disclosure.

. Sandard document, Disclosure in judicial review: draft order for specific disclosure.

Withholding documents from disclosure

The defendant will need to assess whether any relevant documents, or extracts of those documents, should be withheld from
disclosure on the grounds of legal professional privilege (LPP) or public interest immunity (PII).

L egal professional privilege

A document, or information within a document, may contain information that attracts LPP and should be withheld from
disclosure. LPP encompasses two forms of privilege:
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. L egal advice privilege. This appliesto confidential communications that pass between a client and the client's lawyer,
and which have come into existence for the dominant purpose of giving or receiving legal advice (see Practice note,
Legal professional privilege in civil litigation: an overview: Legal advice privilege).

. Litigation privilege. This may arise in respect of communications between:
. alawyer and client for the dominant purpose of litigation; or

. alawyer or client and athird party for the dominant purpose of litigation.

The communications must relate to litigation which is pending, existing or reasonably contempl ated.
See Practice note, Legal professional privilegein civil litigation: an overview: Litigation privilege.

Where a document contains information that partly contains information that is subject to LPP, the defendant may consider
redacting it and disclosing the (unredacted) remainder of the document.

For further information, see Practice note, Legal professional privilegein civil litigation: an overview.
Public interest immunity

In rare circumstances, the defendant may seek to withhold disclosure of arelevant document, or information within arelevant
document, which would otherwise be disclosed, on the basis that Pl applies. Where PlI is granted by the court, the document
is not disclosed to the court or the parties in the substantive proceedings. Under its common law formulation, Pl will apply
to disclosable material where:

. The disclosure of its contents would cause serious harm or real damage to the public interest.

. The public interest in disclosure for the purposes of doing justice in the proceedings is outweighed by the public
interest in non-disclosure.

(Al' Rawi and others v Security Service and Others [2010] EWCA Civ 482, at paragraph 24).

The public interest in this context could include, for example, the importance of avoiding damage to internationa relations
or national security.

A defendant may aso claim to withhold inspection or disclosure of adocument on the basis of PIl under CPR 31.19.

A defendant is required to make a claim for PlI, supported by a certificate to the court. The Administrative Court Judicial
Review Guide 2024 contains further guidance on this process at paragraph 19.2. Before the court is involved, the defendant's
decision-making in this context involves three stages:

. Deciding whether the documentary material in question is relevant to the proceedings (that is, notwithstanding PII
considerations, would it be disclosed in the normal way and be necessary to resolve the matter fairly and justly?).

. Considering whether disclosure presents areal risk of serious harm to the public interest if the material were placed in
the public domain.

. Balancing the public interest in non-disclosure against the public interest in disclosure of the material for the purpose of
doing justice in the proceedings.
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(R (Hoareau and another) v Secretary of Sate for Foreign and Commonwealth Affairs [2018] EWHC 3825 (Admin) (at
paragraph 18).)

The court ultimately decides whether or not to grant an application for PIl. Factors it may consider include, anong others:

. The seriousness of the claim.

. Whether the government isitself a party to proceedings, or alleged to have acted "unconscionably".
. The significance and relevance of the evidence to the case.

. The nature of the public interest claimed.

(Al' Rawi and others v Security Service and others[2011] UKSC 34, at paragraph 102).

There is a strong inherent public interest in the court having access to the fullest possible information, in the substantive
proceedings, to consider whether or not a challenged decision or palicy islawful (R (AAA and others) v Secretary of Sate for
the Home Department and another [2022] EWHC 2191 (Admin), at paragraph 23).

The court will consider whether disclosure on arestricted basis, such asby way of aconfidentiality ring, could mitigatetherisks
to the public interest and represent a proportionate responseto a claim for Pl (R (Public and Commercial Services Union and
others) v Secretary of State for the Home Department and others[2022] EWHC 823 (Admin), at paragraph 17) (see Disclosure
on arestricted basis).

For further information, Practice note, Disclosure: withholding disclosure and/or inspection: Disclosure would damage the
public interest: public interest immunity.

Disclosureon arestricted basis

Where confidential information isin issue, or the court is faced with aclaim for PlI, it may consider disclosure on arestricted
basis. It may consider, for example, whether any of the claimed interests that are arguably at risk of being infringed could be
protected by way of:

. Conducting a private hearing (see Private hearings).
. Deploying document summaries or redactions (see Redaction).
. Restrictions on the number of copies of documents.

. A confidentiality ring, to restrict document access to prescribed individuals (see Practice note, Disclosure: withholding
disclosure and/or inspection: Confidentiality rings or clubs).

In the case of a Pll application, for example, one these options may represent, in the court's view, a proportionate way of
balancing any risk of damage to the public interest with the access to justice principle. In Public and Commercial Services
Union, for example, the court approved disclosure of selected material on a restricted basis only by way of a confidentiality
ring, which was a"workable and proportionate solution™. It commented that, where appropriate, it is"in the interests of justice
for the Court and the parties to have access to this material for the purposes of resolving the substantive claims; wheress, if PlI
applied, no use could be made of it within these proceedings" (at paragraph 61).
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The parties should, however, bear in mind that disclosing any material on arestricted basis, such as by way of a confidentiality
ring, would mean that it would not be referred to in open court and any submissions on the material would have to be heard
at a private hearing and engage CPR 39.2 (see Private hearings).

Redaction

Information that is contained within a document may be redacted where it would otherwise be disclosable but is:

. Confidential and irrelevant to the issuesin the case.
. Attracts legal professional privilege (LPP) (see Legal professional privilege).
. Subject to a statutory restriction on disclosure.

. Subject to public interest immunity (see Public interest immunity).

For further information, see the Administrative Court Guide at section 15.5. This states that a party disclosing a redacted
document should:

. Explain the reason for the redaction at the point of disclosure and, while the explanation does not need to be elaborate,
single word explanations such as "relevance" and "privilege" are unlikely to be sufficient.

. Always make it clear that a document submitted in an edited form has been edited.

. Provide, where redacted documents are exhibited to a witness statement, the reason for the redaction in that statement
or in a separate witness statement. Where aredaction is made because of L PP, the solicitor with conduct of the case
should explain thisin awitness statement.

In FMA and others v Secretary of Sate for the Home Department [2023] EWHC 1579 (Admin), the court was critical of an
approach to redacting, from disclosed copies of emails, the names of the sender, recipient and people copied into the message.
This made the document's significance harder to understand and should not be undertaken without the court's consent. The
court also commented that the names and job titles of civil servants who had authored disclosed documents were relevant and
should not have been redacted; thisinformation explained the provenance and context of relevant documents (at paragraph 48)
(see Legal update, Names, job titles and email recipients should not be routinely redacted in disclosable documentsin judicial
review proceedings (High Court)). The court made similar commentsin R (IAB and others) v Secretary of Sate for the Home
Department and another [2023] EWHC 2930 (Admin), and that redacting civil servants names as a matter of course because
they were not relevant did not satisfy the duty of candour (see Legal update, Court provides guidance on redactionsto disclosed
documents in judicial review proceedings (High Court)). The Court of Appeal rejected the government's appeal of the High
Court's decision in IAB, confirming that routine redaction of the names of civil servants did not satisfy the duty of candour (R
v I1AB and others [2024] EWCA Civ 66). The Administrative Court Guide adds that the names of recipients or copy recipients
of adocument, "even if these are junior officials or external contractors', should not be redacted as a matter of course, but it
may be permissible to redact contact details such as email addresses (at section 15.5.3).

Disclosurerestrictions by consent
There are limits to the effects of any agreement between the parties as to limiting disclosure. It is for the court, ultimately,

to decide whether a document should be withheld. Parties should not expect the court to simply approve a consent order on
disclosure.
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For example, in R (Public and Commercial Services Union and others) v Secretary of Sate for the Home Department and
others [2022] EWHC 823 (Admin), the parties agreed that material that the defendant had initially sought to withhold on the
basisof Pl1 could be disclosed subject to conditionswithin aconfidentiality ring, and for ahearing in private where the redacted
material had to be referred to. The parties approached the court with a draft consent order to this effect. The court considered,
however, that it was not appropriate for it to make the order. It had not seen the relevant parts of the documents in issue, and
it had to be satisfied that the test under CPR 39.2(3) was met and that reference to the material should only be at a private
hearing. These were not arrangements that the parties could achieve by consent. The court reached a different view on some of
the documents than the parties had, in any event, and the extent to which certain redacted extracts were necessary for the fair
disposal of the proceedings (citing Tweed), and met the requirements for Pl1.

Excluding evidence

Under CPR 32.1, the court may control the evidence by giving directions as to the issues on which it requires evidence, the
nature of the evidence and the way it is to be placed before the court, and may exclude evidence that would otherwise be
admissible. The Administrative Court Guide states that any application to exclude evidence, or for a ruling that evidence is
not admissible, should be "made as soon as possible and in any event well in advance of the substantive hearing” (at section
11.2.4). For further information, see Practice note, Admissibility of evidencein civil proceedings.

[rrelevant material

The requirement on the parties to submit focused evidence and to guide the court's understanding of this meansthat they should
also be careful about disclosing irrelevant or duplicative evidence.

The power under CPR 32.1 permits the court to direct that a witness statement or exhibit is re-served to omit irrelevant or
duplicative material. For example, in R (Duke of Sussex) v Secretary of Sate for the Home Department [2022] EWHC 682
(Admin), the court used this power to render irrelevant material inadmissible and to excludeit from proceedings. The court was
critical of an argument that irrelevant evidence should be undisturbed because it may turn out to be relevant later in proceedings;
it accepted, however, that a "wait and see" approach may be appropriate in many circumstances, and this will depend on the
nature of the claim. The open justice principledid not requireirrelevant material to be put into the public domain (at paragraphs
21 to 29). For further information, see Practice note, Case management: an overview: Court's power to control issues and
evidence.

Private hearings

CPR 39.2(1) provides the genera ruleis that hearings are in public. The court may, however, order a hearing to bein private,
or part of the hearing to be in private; this means that the hearing will not be open to the public, but will be attended by the
parties to proceedings only.

To grant a private hearing, the court must be satisfied that:
. It is necessary to sit in private to secure the proper administration of justice.
. At least one for the factors specified in CPR 39.2(3) is met, which include (among others):

. publicity would defeat the abject of the hearing;

. the hearing involves national security-related matters;
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. the hearing involves confidential information; or

. for any other reason, the court considers that a private hearing is hecessary to secure the proper administration of
justice.

It is for the court to decide whether a hearing should be in private in accordance with CPR 39.2. It cannot be arranged by
agreement between the parties (Attorney General v British Broadcasting Cor poration [ 2022] EWHC 380 (QB), at paragraph 7).

For further information, see Practice note, Private hearings.

Closed material procedures

The Justice and Security Act 2013 (JSA 2013) providesfor closed material procedures (CMPs), under which evidence (referred
to as closed materials) that would otherwise be disclosed to other parties can still be used by the defendant in proceedings with
the other parties excluded and their interests represented by a special advocate who has security clearance. Closed material
is different to material that is restricted by Pll, as Pl results in the relevant information or document being excluded from
proceedings entirely (see Public interest immunity). A substantive hearing where a CMP has been ordered will typically bein
open and closed parts and result in an open and a closed judgment:

. The open part will generally be a public hearing (although it is open for a party to apply for it to bein private, see
Disclosure order against a non-party). The open judgment will contain the judge's key findings, but no references to
the closed material.

. The closed part will be attended only by the party that applied for the CMP, and the other party's special advocates,
who are the only parties that receive the closed judgment which will include any necessary references to the closed
evidence and related arguments. The closed part of the hearing will not be open to the other party nor the public, nor
will the closed judgment be made available to them.

The court may grant a CMP where it considers that:

. A party to the proceedings would be required to disclose sensitive material (that is, material that would be damaging to
the interests of national security if disclosed) during the course of the proceedings.

. This declaration isin the interests of "the fair and effective administration of justice".

(Section 6, JSA 2013).

For further information on CMPs, including detailed analysis of the procedurefor applying for them under CPR 82, see Practice
note, Private hearings: Closed material procedures (CMPs). The Administrative Court Judicial Review Guide 2024 contains
further analysis at chapter 19.3.

The court commented in FMA and others v Secretary of Sate for the Home Department [ 2023] EWHC 1579 (Admin) that
the parties should only apply for a CMP to the extent necessary for the fair and just determination of the issuesin a case (at
paragraphs45-46). It was essential that the party making the application was satisfied that each document, applying the ordinary
principles of disclosureinjudicial review proceedings, is disclosable. The court declined to consider the application foraCMP
in this instance because the document did not relate to an issue in the proceedings where there was an underlying dispute of
fact (see Legal update, Names, job titles and email recipients should not be routinely redacted in disclosable documents in
judicial review proceedings (High Court)).



https://uk.westlaw.com/D-106-8584?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/0-537-3985?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://uk.westlaw.com/5-537-4925?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/0-537-3985?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a944478 

https://uk.westlaw.com/0-537-3985?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a944478 

https://www.judiciary.uk/wp-content/uploads/2024/09/24.85_HMCTS_Administrative_Court_Guide_2024_WEB1.pdf 

https://uk.westlaw.com/D-108-7706?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default) 

https://uk.westlaw.com/w-040-0231?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://uk.westlaw.com/w-040-0231?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default) 



Disclosure in judicial review, Practical Law UK Practice Note 5-508-3988

Disclosure order against a non-party

The court may, at its discretion, order disclosure by a non-party under CPR 31.17. An applicant will need to demonstrate to
the court that both:

. The documents are likely to support the case of the applicant or adversely affect the case of one of the other partiesto
the proceedings (CPR 31.17(3)(a)).

. Disclosure is necessary in order to dispose fairly of the claim or to save costs (CPR 31.17(3)(b)).

For further information, see Practice note, Non-party disclosure.

In R (AB and another) v Secretary of Sate for Health [2022] EWHC 87 (Admin), the claimant made an application under
CPR 31.17 for disclosure against the Office for National Statistics (ONS), which was not a party to the proceedings and which
resisted the application. The court considered that, as with any application for disclosure between the partiesin judicia review
proceedings, it had to consider whether the documents requested were necessary for the fair determination of the issues in
the case (citing Tweed). It reiterated that orders for disclosure against non-parties are exceptional in any event, and that this
represented a degree of "further discretion” afforded to the court; this was particularly the case in judicial review proceedings
because it would be especially rare for adocument held by a non-party to be necessary to determine the legality of the decision
in issue. The court dismissed the application on the basis that the information was not necessary for the fair determination of
the claim. In particular, the information that:

. Post-dated the decision being challenged was not relevant to the legality of the decision because it had not been
available to the defendant decision-maker.

. Pre-dated the decisions being challenged was not required as the claimant already had sufficient information available
to them to conduct the proceedings.

For further information, see Legal update, Consideration of disclosure orders against a non-party under CPR 31.17 in the
context of judicial review proceedings (High Court) .

FOIA and the EIR

The claimant may consider making a request for information under the Freedom of Information Act 2000 (FOIA) or, if the
request concerns environmental information, under the Environmental Information Regulations 2004 (S 2004/3391) (EIR).
A public authority that is under the disclosure duty under FOIA or the EIR is not excused from that duty simply because
information is requested during judicial review proceedings (or with aview to proceedings being issued).

A request under either of these information access regimes has the following potential advantages as an alternative or
supplementary approach to disclosure:

. It can be made at any time and allows information to be sought before an action is brought without judicial
involvement.
. In broad terms, FOIA and the EIR are identity and purpose-blind, and in pre-action circumstances this means that

information can be sought without revealing that a challenge is being considered.

. Theinformation that can be sought is not limited to that which is directly relevant to the parties respective claims.
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. The authority is under an enforceable statutory duty to reply in most cases within 20 working days, and to disclose the
information sought unless a statutory exemption applies.

In the time-sensitive context of bringing a claim for judicial review, the statutory response time could well prevent the
information being obtained when it is needed, particularly where the claim needs to be brought on an urgent basis. Thereisno
mechanism under either FOIA or the EIR for expediting requests.

It is also possible that the information sought will, by its very nature, give rise to potential exemptions from disclosure. The
process of challenging a public authority's initial reliance on an exemption to withhold information is likely to be protracted
and may not, in any evernt, be successful.

Under FOIA, there are two exemptions which may be more likely to be engaged by the fact of ongoing or threatened litigation:

. Section 31(1)(c), which can be applied to withhold information where disclose would or would be likely to prejudice
the administration of justice. The Information Commissioner's guidance refers to the exemption being applied where it
would "undermine" proceedings (at paragraph 25).

. Section 42 which provides an exemption from a public authority's duty of disclosure for information that would be
subject to legal professional privilege (LPP) in legal proceedings. For further information on the interaction between
FOIA and disclosure in civil litigation, see Practice note, Legal professional privilegein civil litigation: an overview:
Waiver of section 42 privilege exemption under Freedom of Information Act.

Similar exceptions under the EIR include those provided by regulation 12(5)(b) (course of justice) and regulation 12(5)(d)
(confidentiality of proceedings).

For more information on FOIA and EIR, see Practice notes, Freedom of information and Environmental Information
Regul ations 2004.

Accessto court documents by non-parties

Non-party accessto copies of documents on the court file under CPR 5.4C and through the open justice principle, including by
members of the public and journalists, is outside the scope of this note. For further information on this, however, see Practice
note, Accessto court documents by non-parties and the Administrative Court Guide at section 7.12. Judicial review caseswhere
this provision has been engaged include R (Guardian News and Media Ltd) v City of Westminster Magistrates' Court [2012]
EWCA 420 and R (Yar) v Secretary of Sate for Defence [2021] EWHC 3219 (Admin) (see Legal update, No public policy
principle requiring early disclosure to non-parties (even if journalists) of documents prepared for final hearing (High Court)).
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